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EUROPEANISATION VERSUS REGULATORY
COMPETITION: THE CASE OF BUSINESS
ENTITIES

The opposing phenomenon of harmonisation and regulatory competition
involved the Business Entities since the European Community foundation, trying
to photograph the political, historical and normative reality that accompanied the
“European corporate law”. The following considerations will attempt to describe
the harmonisation and competition processes, starting from the reconstruction of
the different legal basis and giving an account of the present direction which
seems to emerge into Europe with 27 States.

Preliminarily, it’s necessary to mark the field of research with a close
delineation, through the specification at EC level, of the “Business Entities” case
in point, which the commentator finds into the Treaty on the Functioning of the
European Union (TFEU), according to which the company’s lemma assumes an
improper meaning, because it refers to all forms of business of a non-individual
enterprise: in fact, only the common rules are provided, with the exception of
sectional disciplines (such as banking or insurance).

The “European corporate law” was, without doubt, object of interest for the
pursuit of two orders of targets, such as one primary (essentially with a
political-economic nature), consisting of the statement and application of the
freedom of establishment and the freedom of the movement of capital, with the
main purpose to pull down the national barriers and to guarantee the transnational
funding; and one secondary, based on achieving growth and general economic
well-being, with the aim of creating financial markets that operate smoothly and
lack of opacity or crisis factors.

These aims have been executed through three legally binding instruments of
intervention: the regulations, the directives and the decisions of the Court of
Justice (this latest, however, is out of research of this paper).

Concerning the regulations, there is an uncertain legal basis. It can trace
back in this river-bed the art. 114 TFEU (ex art. 95 TEC), about the legislation
rapprochement and art. 352 TFEU (ex art. 308 TEC), the “flexibility clause”, that
is a power exercisable in the absence of a specific provision of the Treaty (for
whose exercise, obviously, it requires a coordinated political will).

About the directives, the ratio of the legal basis is constituted, essentially, by
the legislation rapprochement, in order to support the freedom of establishment: in
particular, the art. 54, par. 3, lett. g), of the Rome Treaty
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and the general program for abolition of the restriction to the freedom of
establishment, which imposes to coordinate the guarantees required to make
comparable them in the member States; the art. 44 TEC; in the end, the art. 50, par.
land 2, let. g), TFEU.

Through this legal equipment, various seasons of European business
activism have changed, at first, between the late 1960s and the early 1980s; later
between the old and the new millennium; finally, from the Action Plan 2003 until
the Action Plan 2012 (in particular, it was tested the contribution provided by
«Wisemeny, in the redefinition of European policies in the field of company law).
Although the legal basis remained essentially unchanged after the 2012 Action
Plan, there were no new Corporate Action Plans (except for the Capital Markets
Union Action Plan of 2015 and a specific focus for SMESs). Briefly, it is time to
explore the possible causes of this process, pointing to the continuing difficulty of
obtaining the political consensus needed (as a result of the growing influence of
liberal doctrines, the progressive enlargement of the Union to other countries with
different legal and historical traditions); moreover, account will be taken of the
increased tendency towards regulatory competition, whose emergence was born
under uniform rules of private international law, in favour of the law of
incorporation, and freedom of choice of the law of incorporation as a corollary of
freedom of establishment (a palpable example is provided by the case law of the
Court of Justice with “Centros” and “Uberseeing”); finally, a brake on the process
of harmonisation was put by the introduction of the principles of subsidiarity and
proportionality with the 1992 Maastricht Treaty (now article 5 TEU).

First of all, to understand the regulatory competition, it is important to talk
about the phenomenon of convergence of national laws. There are three ways: a)
the first is unilateral amendment, whereby one state adopts a law already in force
in another jurisdiction. Such a choice usually stems from a comparative study of
law and requires no cooperation with the country that originated the rule: we can
call this “non-cooperative adaptation”; b) a second path to legal convergence is
harmonisation: two or more Member States transfer part of their sovereignty to a
supranational body, enabling it to lay down binding principles for the drafting of
national legislation (an example of harmonisation is EU directives); c) the third
approach is unification, whereby a multilateral treaty or a supranational body
establish a single, detailed rule applicable in all the jurisdictions. Unification may
result from an international treaty or directly from legislation by a supranational
authority. This is typically the case of European regulations.

The unification and harmonisation processes involve proposed or aborted
European legal entity types, by corresponding to companies: the European
Company; the European Cooperative Society; the European Private Company; the
Single Member Company. The European Economic Interest Grouping lies outside

the perimeter of this study.
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Competition between the rules consists of the different phenomenon of the
attitude of the states in the face of the possibility that companies choose a
particular applicable law. A different phenomenon is the regulatory arbitrage: it’s
only the possibility to choose the applicable rules and regulations. Entrepreneurs
in every nation can choose freely between national and foreign company forms.
Faced with the possibility of regulatory arbitrage by companies, states can remain
indifferent or react. The reaction can take several modes: try to prevent regulatory
arbitrage through harmonisation; or by applying “public order" exception or
similar exceptions. Therefore, also by having regard to the possibility of
arbitration, to seek to attract new societies or transfers of existing companies
(competition) or at least not to lose it (defensive competition).

When an order decides to compete, it can propose efficient rules or, instead,
rules that only aim to benefit people who are able to influence the choice of
applicable law. In the first case, there would be a race to the top, towards the best
corporate law; in the second a race to the bottom, towards the more favourable
right to those who enforce the choice of applicable law, because it would be
supposed to be less protective to those who undergo the choice.

For there to be an active competition among regulations - where states
compete to attract new companies - a number of preconditions are required, some
of which have only recently begun to be verified in the European Union.

Nowadays, it is possible to explain the current “European Company Law"
situation, through the descriptions of facts which have been happening into the
European Legal framework. They are mainly the (private) project for an European
Model Company Act (“EMCA”) and the Americanisation of the European
Company law.

Starting from the first of these two phenomena, the EMCA is intended as a
model statute regulating corporations, somehow akin to the American Model
Business Corporation Act. The document has been prepared by an independent
group of academics and practitioners not formally affiliated with political
institutions or interest groups.

The EMCA is divided in 12 chapters dedicated, respectively, to general
principles, formation of companies, registration, transformation and reregistration,
shares, financial structure, capital, governance and management, directors’ duties
and liabilities, shareholders’ meeting and protection of minorities, financial
statements and auditing, restructuring, dissolution and liquidation, groups of
companies, and branches of foreign companies.

The intention of the drafters is to offer a coherent and comprehensive model
act that might be the basis for further European harmonisation or used by current
and future Member States as a blueprint for their legislation, bypassing the
political compromises and bureaucratic hurdles of European legislation. The
drafters should be commended for a significant effort, and the project is a

welcomed occasion to discuss the future of European corporate
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law. The EMCA will definitely contribute to a deeper understanding of corporate
law, and might concretely contribute to the development of the corporate laws of
the European Union and single States, especially new Members with a less
advanced corporate law system.

Under present conditions, it is possible to draw some critical considerations.
Firstly, The EMCA, as explicitly stated in the Introduction, is intended to avoid
over-detailed provisions and offer primarily general principles. This approach is
justified by the need to leave enough fine-tuning room to single legislatures to
adapt the model to local needs. This approach raises some questions in terms of the
actual utility that the document will have, especially for jurisdictions characterized
by a modern and sophisticated corporate law system.

Secondly, the theoretical underpinnings of the EMCA are not entirely clear.
For example, the Introduction indicates that the aim is to favour harmonisation,
but that the EMCA can also promote regulatory competition.

Also, the EMCA claims to be not restricted by European legislation, and
therefore to contain also solutions at odds with existing European law when the
latter is not optimal. This claim is fair but it must also be observed that, in reality,
often the EMCA was drafted with a careful eye aimed at making it compatible
with EU law. In addition, and not surprisingly, often the solutions offered follow
the experience of one or a few Member States, rather than advancing new
approaches.

Lastly, stylistically and technically this first draft still requires an attentive
fine-tuning for consistency and precision in its language and wording. This is
particularly important since one of the purposes of the document is to be a
reference for jurisdictions less conversant in corporate law.

About the second mentioned phenomenon - the Americanisation of the
European Company Law - we can briefly assert that it consists of the tendency to
give priority to issues with cross-border reflexes. It may well configurable in an
interstate commerce clause for Europe.

Although in the EU we do not have the explicit legal basis for an interstate
commerce clause - unlike the USA - we have the principle of subsidiarity and the
flexibility clause (art. 352 TFEU). Then, since the finance has no borders, both
cross-border transactions and cross-border interest-related finance have moved
European legislation (the most significant examples are offered by the numerous
directives mentioned earlier).

Furthermore, the use of soft law instruments has increased so much that it
has become a source of law. In fact, in its Action Plan (COM(2003) 284 Final), the
European Commission calls for “alternative tools for regulation”, in other words
alternatives to EU Directives implemented in national company laws. One
alternative is “soft law”, such as corporate governance codes and other
self-regulatory measures. Consequently, the Commission recommendations are
used mostly in corporate governance matter and the EMCA can be considered an

instrument of soft law.
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A well-known example of a company that engaged at the same time in a
cross-border merger and in regulatory arbitrage is Fiat’s combination with U.S.
company Chrysler to create Fiat Chrysler Automobiles (‘FCA’) in 2014: the
choice was made to incorporate the resulting company in the Netherlands, one of
reasons for that choice being that Fiat’s controlling shareholders could take
advantage of the absence of a ban on ‘loyalty shares’ in Dutch company law
(unlike in Fiat’s incorporation state, Italy, until then) and hence reinforce their grip
on the company.

After Centros decision, nevertheless, the preconditions for the development
of an active market to attract the formation of companies have never been realised,
and indeed, experience has shown that those who could take on the role of
European Delaware - England - are well watched from doing so. In the middle of
the year 2000 a lot of continental entrepreneurs, especially German, formed new
companies in England to escape the cost of constitution and the minimum capital
requirement. Many European states “reacted” by providing special forms of
companies with lower constitutional costs and reduced capital. Then, the bubble of
pseudo-foreign societies soon deflated, probably more as a result of the observed
cost of maintaining an English company than due to defensive competition.
Instead, there was a form of “defensive” competition between the rules, with
regard first of all to the rules on capital and, more recently, on shares with
increased voting rights and multiple voting rights. The discipline, introduced in
2014 in Italy, which allows the issuance of shares with increased voting rights and
multiple voting rights, is probably also born as reaction to the transfer to the
Netherlands of Fiat’s registered office.

One may wonder whether things may change after Brexit. That could well
be the case, if any evidence existed either of interest group resistance to
harmonising measures coming predominantly from the UK or of UK interest
groups having opposing interests to those prevailing in continental Europe, so that,
with the former out of the way, the latter could successfully coalesce to push for a
given uniform legislative outcome. Yet, resistance to harmonising measures is
definitely not a British-only tradition, as the generalised opposition at the Council
level against many of the proposals put forth by the European Commission in the
field of shareholder rights exemplifies.

And while one may expect pro-institutional investors, and therefore pro-
shareholder pressures, to come more from the UK than from elsewhere, given its
comparatively large asset management and insurance industry, continental
European dominant shareholders and insiders appear historically to have had little
appetite for advocating for an increase in harmonised rules. Rather, they have
opposed EU legislation. It would be surprising if that will no longer be the case in
the future.

EU company laws are not uniform, despite half a century of harmonisation
measures, and will most likely never be. Yet, they do fit together well, if that
means that private parties may set up companies that will be recognised as

7
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such across the EU to do business anywhere within the EU, reincorporate
midstream in a different Member State at reasonable cost (possibly with the
exception of the few countries of destination that adopt the real seat doctrine),
reorganise their business across EU Member States’ borders without the need for
reincorporating (again, with the exception of companies set up in real state
doctrine Member States) and do business with companies from other Member
States without facing unreasonable company-law related transaction costs.

In a less ambitious meaning, thus, the long quest for a harmonised European
company law has been successful. More, of course, can be done to make diverse
national company laws fit even better together, such as by simplifying the tools for
mid-stream re-incorporations, namely the rules on crossborder mergers].

It goes without saying that attempts to make European company laws more
uniform and more ‘beautiful” will never stop. But it is comforting to think that, if
they fail, much has already been achieved in the field of company law that is
instrumental to the Treaty’s goal of market integration.

ApTtukynexko O.B.

acnipaHm kaghedpu yueinbHo20 npasa ma npouyecy
Xapkiecbk020 HauyioHasibHO20 yHisepcumemy
8HympiuwHix cnpae

NPOBJIEMHI MUTAHHA BU3HAYEHHA
3MICTY KATEIOPIi «<MPABOCYB’EKTHICTb»
FOPUAUYHOI OCOBM

IuranHs Tpo 3MicT HPaBOCYO’€KTHOCTI IOPUAWYHOI OCOOM € OJHHUM 3
HANrocTpilMx, BUPINIMTH sike GaxiBIli MparHyTh BXe TpuBaiuii yac. Ha cboroaHi
CKJIAJIOCS JICKUIbKa OCHOBHHMX KOHIICIIIH, SIKI PO3KPHUBAIOTH 3MICT BiIMOBITHOT
paBoBoi kareropii. Tak, ogHa rpyna (axiBiiB OTOTOXHIOE Tpa- BOCY0’ €KTHICTh
i3 MMPaBO3AATHICTIO, APYra - BHOKPEMIIIOE JIBa ii €JIEMEHTH - MPaBO3AaTHICTh Ta
Ji€37aTHICTb, TPeTsl - TPU €IEMEHTH - IPaBO3JAaTHICTh, Mi€3JaTHICTh Ta
JENKTO3IaTHICTh. ICHye W [IOCUTh OpUriHAIBHMKA MiOXiJ, 3a SKUM
JEeNKTO3/IaTHICTh, MOPYY 13 MPaBOUYMHO3JATHICTIO, € PI3HOBUAAMH JIi€31aTHOCTI.

Kpim 3araJbHOBH3HaHMX PO3PI3HAIOTH TakKi €IEMEHTH 3MiCTy IpaBo-
cy0’€KTHOCTI FOPUANYHOI 0coOM: 1) PaBOYMHO3/IATHICTE; 2) NENIKTO3/1aTHICTD;
3) TpaHcuie3natHicTh; 4) Gi3Hec 31aTHICTB; 5) «kibep3maThicTe» [1, c. 41]. B. B.
JIlynp [0 eneMeHTIB 3MICTy MpaBOCY0 €KTHOCTI IOPUAWYHOI OCOOM KpiMm
3araJbHOBU3HAHUX BiIHOCHTH KOPIOPATHBHY HpaBO3AaTHICTH [2, c¢. 5-7]; O. L
303yJIsK - BUALISE MOHATTS TOTOBOPO3AaTHICTD IOPUINY-



IIpoGneMHi TMTaHHS BU3HAYCHHS 3MICTY KaTEropii «IpaBocy0’ eKTHICTEY FOPUANIHOT 0COOU

Hoi ocobHu [3, c. 119], pe4oBy IpaBo3AaTHICTb, 3aTHICTh OyTH CIAJAKOEMLEM 3a
3aI0BiTOM, 3JIaTHICTh BUCTYNATH Cy0’€KTaMU IpaBa iHTEIEKTyalbHOI BIaCHOCTI
[4, c. 138-139]; B. 1. ®pooB - MOHSTTS MPaBOYUHO3IATHOCTI FOPUIAMYHOT 0COOH
[5, c. 5]; B. B. KouuH Bka3zye, 1o MpaBOCYO €KTHICTh CKJIAJA€ThCS 3
MPAaBO3JaTHOCTI SK TEPEeIyMOBH yd4acTi y BIJHOCHMHaX Ta abCTpaKTHOI
MOJKJIMBOCTI, II0 HE MOXE OyTH OOMEXKEHOW, Ta JI€3IaTHOCTI SK peaabHOI
JUHAMIYHOT  KaTeropii, sKa CKJIAQHAa€Tbcs 3  MPABOYMHO3JATHOCTI  Ta
JeNKTO31aTHOCTI [6, ¢. 50]. LlikaBo 3 mpHUBOly HABEICHOTO BUCIOBIIOETHCS A. B.
3ernicko 3a3Ha4Yarouy, 110 yCi HaBe/ICHI eJIEMEHTH, 0€3YMOBHO, BXOISTh JI0 CKIIAAy
MPaBOCY0’€EKTHOCTI IOPUAMYHOT OCOOM 1 CTalOTh OKpeMHUMH 00’eKTamu
JNOCHTIDKEHHSI B cuiy crneuugikd mnpaBoBux (opM peaiizalii Hew Ipa-
Bocy0’ekTHOCTI. OIHAK YCi BOHU BXOJISITh JI0 CKJIaly PABOCYO’ EKTHOCTI B MEXax
TaKdX CKIQJOBHX ii YaCTHH, SK MPABO3JATHICTh Ta JI€3IaTHICTh, MPOXOIYU B
MIEPIIOMY BHUITAJKy CTaJil0 TaK 3BAHOTO «IOTEHIIITHOTO MpaBay, Ta HaOyBarOuu
pEaJBHOTO 3MICTOBHOTO HAIIOBHEHHS B MEXax Ji€31aTHOCTI. BHOKpEMIICHHS K
TaKHMX SJIEMEHTIB B SIKOCTI CAMOCTIHHMX CKJIaJJOBHX Ipa- BOCYO’€KTHOCTI € JEII0
MpOOIEMATHYHAM 3 OTJISAAY HAa HEMOXIIMBICTh YiTKOTO PO3MEXKYBAaHHS TaKHX
MOHSTh, AK€ YCi BOHH € B3aEMOIMPOHUKAIOYMMH SIBHUIAMH, SIKi JIHIIE Y
CYKYHNHOCTI  3a0e3NeuyloTh  peali3alil0  IOpPUAWYHOI  0CO00I0  CBOET
paBocy6’ekTHOCTI [7, . 132].

CyTHicTh 3MIiCTy LUBUIBHOI HPaBOCYO’€KTHOCTI IOPHAMYHUX OCI0 cilif
BOauaTH y CYKYNHOCTI HpaB Ta OOOB’S3KiB, IO MOXYTh HaJIeKaTH iM SK
cy0’€KTaM IMBINBHOTO IIpaBa. AHali3yloud NpoOJeMH, NOB’S3aHi i3 BHU3Ha-
YEHHSM 3MICTy NpPaBOCY0’ €KTHOCTI IOPUIUYHMX OcCi0, Tpeba HaroJoCUTH, IO
OCTaHHIl pO3LIMPHBCS HE JINIIE Yepe3 BUOKPEMIICHHS OKPEMHX HOTO eJICMEHTIB Y
OpUIUYHIN JiTepaTypi. BapTo KOHCTaTyBaTH, 10 3aKOHOJABELb, Y TOMY YHCII,
JOKJIaB 3yCHJIb OO0 PO3LIMPEHHS KaTeropii «mpaBocyd’e€k- THICTh IOPHIMIHOL
0coOM» 3a PaxyHOK 30iUIbIeHHS 00’€My MaifHOBHUX MpaB TaKWX Cy0’ €KTIiB, a
TaKOX NPSIMOT BKa3iBKH Ha HAasSBHICTh Y OPHAMYIHUX 0Ci0 0COONCTHX HEMatHOBHX
mpaB (ct. 94 IIK Ykpainn).

Hwuska BueHHX BBaXKa€, IO 3MICT MOHATTS «IPABOCY0’ €KTHICTHY (TIPaBOBHI
CTaTyc) CKJIQJAITh HE JIMIIC TMPABO3JATHICTh 1 I€3IaTHICTh, ale TaAKOXK H IHII
cy0’ekTHBHI TIpaBa Ta 000B’s3ku. [[e KOMIUIEKCHA KaTeropisi, Mo OXOIUTIOE BCi
FOPUIIUYHI €JIEMEHTH, SKi 3aKpIIUIIOIOTh BITHOCHHU MIX JEP:KaBOK Ta 0CO00I0
BiMOBIAHO 110 ii Micus B cycminbetsi [8, ¢. 12, 30]. Ilpore Bxe Ha mepinit
NOTJSI ~ CTa€  3pO3YMUIMM, IO  3MOIMCHIOEThCS — MMiAMiHA  TOHATH
«PaBOCYO’EKTHICTBY Ta «IPAaBOBHH CTATyC». BiMOBIAHO MiATPHMKA HaBEICHOT
MO3HUIIiT MOYKE MMPU3BECTH JI0 LIe OLIBIIOT HESICHOCTI, SIKa i TOHUHI 30epiracThes y
LOUBUTICTHII  IIOJO 3’SICYBaHHA CYTHOCTI IPaBOCYO’€KTHOCTI CyO’€KTiB
LUBIIBHOTO TIPaBa.

HesBaxaroun Ha AWUCKYCIHHICTh MUTAHHA HPO BU3HAYEHHS Ta 3MiCTOBHY
mo0yJ0BY MpaBoCy0’ €KTHOCTI, NEPEBAKAIOYMM MOXKHA BBAXKATH PO3YMIiHHS TaKkol
Kareropii ik 30amuocmi  (ModcIUBOCMI)  Oymu  CyO’€KMOM  YUBLIbHUX
npagogionocuH. TlinTBepIKEHHAM Hamogro OayeHHs JIOCIIHKYBaHOT KaTero-
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pii € Te, WO MpaBOCYO €KTHICTH B JIITEpPATypi iHOMAI HAaBiTh HA3UBAIOTh IPaBO-
JI€3/1aTHICTIO, a 11 eleMEHTaMH - [IPaBO3AaTHICTh Ta A1€3aTHICTb.

Crij 3a3Ha4MTH, 110 B 3apyODLKHOMY, 30KpeMa B aHIJIO-aMEPUKAHCHKOMY
npaBi, PO3MEKYBaHHS MPABO3JATHOCTI Ta MI€3MATHOCTI He MpoBOIUTHCs. Oc-
HOBHA yBara MpHIUISEThCS 3MICTOBHHM KOMITIOHEHTAaM INPaBOCYO’€KTHOCTI, SIKi
BHOKpEMIICHI TIPakTHKOW0. Y 3akoHoAaBcTBi AHriil Ta CIIIA mpaBo3gaTHICTH Ta
JMi€3MaTHICTh BH3HAYAIOTH OJHHM TEPMIHOM «mpaBoBa 3marHicTe» (legal
capacity). Xoua B JiTepaTypi Ta Ha MPAKTHI[i BAKOPHUCTOBYIOTH TEPMIH «ITaCHBHA
MpaBoOBa 37[aTHICTHY (Passive capacity), Imo BiAMOBiAa€ MOHATTIO IPaBO3AaTHOCTI,
i «aKTHBHA TpaBoOBa 3MaTHICTH» (active capacity), mo Bixnosimae giesgataocTi. Y
OpaHiii TakoK HEMae 4YiTKOTO pPO3MEXKYBaHHS MIDK IPaBO3JATHICTIO Ta
miesgatHictio. Y cr. 3 IusimeHoro xkomekcy (Komekcy Hamomeona) [9]
3aCTOCOBYEThCS TEPMiH «Capacite», mix sSKUM pO3YMIIOTh MPABO3IATHICTH Ta
nmie3natHicte. BogHouac y HimerpkoMy nuBibHOMY yio- sxenHi [10] mmst
MO3HAYCHHS MPABO3JATHOCTI Ta JI€3AaTHOCTI BUKOPUCTOBYIOTHCS TPHU TEPMiHH:
«mpasosgarHicte»  (Rechtsfahigkeit), «miesmatricte»  (Geschftsfahigkeit),
«nenikro3natHicTh» (Deliktsfahigkeit). TokTpuHoo 1MBinbEHOTO TpaBa YKpainu,
K [paBWIO, MiATPUMYETbCS TpPUPIBHEBA CTIPYKTypa IHpaBocyO’€KTHOCTI
(IpaBO3JATHICTb, A1€3ATHICTD, JEIIKTO3IaTHICTD).

ITpaBocy0’eKkTHICT O3HAUAE, 3 OAHOIO OOKY, HAaJlJIEHHs CY0’ €KTiB IEBHUMHU
COLIAJILHO-TIPABOBHMH 3/IaTHOCTSIMH, a 3 JPYroro - BCTaHOBJICHHS IX MeEX,
KOP/IOHIB. Y BCiX BUIIaJIKaX 3aKOH, BU3HAIOUM 0CO0Y IpaBocy0’ €KTHOIO, BKAa3ye, B
JOMY caMe NPOSIBIIIEThCA ii IPaBOCYO’ €KTHICTb.

ITpaBocy0’ekTHICTH aOCTpaKTHA 3a CBOIM 3MICTOM JIUIIIE B TOMY PO3yMiHHI,
10 BOHA caMa II0 coOi He CKIAAEThCS 3 KOHKPETHHX CyO’€KTUBHUX IIpaB Ta
000B’sI3KiB, a BKJIOYA€ JMIIE 3JaTHICTh OyTH iX HOCIEM, € MEPEAyMOBOIO iX
BHHHUKHCHHS Y TaK0i 0co0u. 3p03yMisio, BU3HAHHS 0COOM 37aTHOIO 110 y4acTi Xo4a
0 B SKOMYChb BY3bKOMY KOJIi TpaBOBIJHOCHMH O3Ha4a€ OTOJIOIICHHS il
npaBocy0’eKTHOIO. | Bce-Takk BOHA He MOxe OyTH IpaBOCyO’€KTHOIO B3araii, ii
MPaBOBI MOKJIMBOCTI 3aBXIH 4iTKO Bu3HaueHi [11, ¢c. 34-39]. 3 mo3uii 3akoHy
HEBa)XKKO BCTAHOBHTH, JIi€ 0c00a B MeXKaX CBO€T MPAaBOCYO €KTHOCTI UM BUHIILIA 32
il Mexi. B ocranHbOMY BHIIa/IKy HACTAIOTh BIJIOBIAHI HEraTUBHI HACIIIAKU.

[pusHauenns KaTeropn MIPaBOCYO €KTHOCTI SIK 3arajbHOi MepeIyMOBH
ydacTi B IHMBUIBHUX MPaBOBIIHOCHHAX MOJATa€ B TOMY, IO 10 CGOill pori 6
MeXaHizMi Npasosozco pezynio8anHs Npasocyd eKmuicms UCmMynac sk 3acio
Qixcayii (3axpinienns) xoaa cyd’exmie - 0cib, sAKi marome 30amuicms Oymu
HoCIAMU CY0 €EKMUBHUX NPAg ma 0606 A3Ki8, 6UZHAYAE 3AKPINIIO6AHE HOPMAMU
npaea 3aeanvHe npasose cmauosuwe cy6’ekmie. TakUM YUHOM, 3 TO3HMIIT
00’€KTHBHOTO TIpaBa LUBUIbHA MPABOCYO €KTHICTH y ii MIMPOKOMY pPO3yMiHHI
CHIBIAJA€ 3 MOHATTSAM «CYO’€KT mpaBa», abo TOUHINIe «CyO’€KT HUBIIHLHOTO
npasa» [12, c. 30].

ITpaBocy0’ekTHICTB, 6€3yMOBHO, Ma€ CBili IOpUIMYHKH 3MicT. [Ipudomy, e

He IPOCTO HAOIp CTPYKTYPHUX €IEMEHTIB, 10 CKIagaloTh ii 3mict. [IpaBo-
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Cy0’€KTHICTb CTaHOBUTH IPaBOBY (POPMY IEBHUX COLHAIbHUX MOXKIUBOCTEH,
3MICT SIKOi HAMOBHIOKOTH SIKiCHO B3a€MO3AJICIKHI CIIEMEHTH.

Ha mormsim C. O. JI030BChKOT 3MicT MpaBOCyO’ €KTHOCTI (I3MYHHX Ta
OPUIUYHUX OCi0 1 myOniyHO-TIpaBOBUX YTBOpPEHb Bipi3HsAeThes. [IpaBo-
cy0’€eKTHICTD (i3UUHUX OCIO SIK CKJIaIOBI €IEMEHTH MICTHTh MPAaBO3IATHICTH Ta
nie3natHicts. logo ropuandHUX 0Ci0 1 MyOIiYHO-TIPAaBOBHX YTBOPEHb, TO B
LLOMY pa3i Ji€3IaTHICTh HE BXOJHUTh JI0 3MICTY iX MPaBOCyO’€KTHOCTI, OCKIIBKA
MpaBOCYO €KTHICTh ~ BM3HA4Yae craTyc cy0’ekTa IUBUIBHHX TIpaB, a
npaBo3aatHicTh 3micT. [logo ropuauuHuX 0ci6 i myOaiuHO-TIPAaBOBUX YTBOPEHB
MOHATTS JI€3IaTHOCTI € TOTOKHUM TOHSTTIO paBo3aTHOCTI [12, c. 47].

SIk HacHiIOK cyyacHa UBUTICTHYHA HAayKa BU3HAYAE MTPABOCYO EKTHICTH SIK
COILaIEHO-TIPABOBY MOXIIUBICTH OCOOM OyTH YYaCHHKOM IMBUIBHHX TIpa-
BOBIJIHOCHH. 3a CBOEI CYTHICTIO MNpPaBOCYO’€KTHICTH CTAaHOBUTH IIPaBO 3a-
TaJbHOTO THITY, sSIKE 3a0e3leueHe JIep)KaBol0 MaTepialbHUMH Ta IOPUINYHIMU
FapaHTiAMH.

BinburicTh LMBLNICTIB BBaXalOTh, IO 32 CBOEK IPHUPOJOK SIK IMBUIbHA
[IPaBO3/JATHICTh, TaK 1 JAi€34aTHICTh € CAMOCTIHHUMM CyO’€KTUBHUMHU IIPaBaMU,
3MiCTOM SKHX € IOpUANYHA MOXKJIMBICTh MaTh Oy/ib-SKi IpaBa Ta 000B’SI3KH, 1110
JIOIIyCKAIOThCS 3aKOHOM, a TaKOX 3JaTHICTh BJIACHUMM MisMu HaOyBatu i
3ailicHroBaTH i npasa. [IpoTe NpaBo3AaTHICTH SIK CYO’€KTHUBHE IPABO HE MOXKHA
3MilllyBaTH 3 KOHKPETHUMH CYO’€KTHBHUMHU TMpaBaMH, [0 BHUHHUKAIOTH B
pe3yabTarti 11 pearnizanii, y BiJIOBIHOCTI JI0 3aKOHY i Ha IMiJCTaBi KOHKPETHUX
opuanuHux  ¢akTiB. Ili KOHKpeTHI CyO’€KTUBHI IIpaBa  Ha3HBaIOTh
npaBoMovHocTsmH [13, . 106-108].

VY roii xe wac cuixg noroautcs 3 O. O. KpacaBuukoBUM y TOMY, IO
KaTeropisi NpaBo3IaTHOCTI, 0€3M10CEePEIHBO, FOPUANYHO BHU3HAYAE KOJIO MPaB, SKi
MOXYTh OYyTH y BOJOIIHHI 1BOTO Cy0’€kTa. BiacyTHicTh (0OMEXEHHS)
MIPaBO3JAaTHOCTI O3HAYA€ HEMOXUJIMBICTh HAaOYTTs MpaB B3araji (4acTKOBO).
BincyTHICTh i€30aTHOCTI TATHE HEMOXKJIMBICTh HAOYTTSI MTPaB CBOIMU JisimH [ 14,
c. 39-40, 42-43]. Y upoMy po3yMiHHI MpaBoCy0’€KTHICTH Mae He Yy3a-
raJbHIOKOYMH, a IHAMBIAyani3younid xapakTep. [IpaBocy0’ €KTHICTh PO3YMi€ThCS
HE SIK HaOlp AKOCTEH, SKUMH MAalOTh HAIUIATHCS Cy0’€KTH IMBIJIBHOTO MpaBa B
LIJIOMY, a SIK 03HaKa, KO0, BIAMOBIIHO JI0 3aKOHY, HAAUISETHCS OKPEMU# Cy0’ €KT
JUTSL BU3HAHHS HOTO YYaCHUKOM LUBUTBHAX BiIHOCHH.

TIpaBocy0’€KTHICTh XapaKTepU3ye BCi aOCTPAKTHI MOKIIMBOCTI Cy0’€KTiB, a
TaKOX 3ATHICTH 3IIHCHEHHS MpaB Ta 000B’S3KiB CBOTMH HisIMH, Y3aTaIBHIOE iX,
HaJaI04y COOOK0 NpaBOBE CTaHOBHIIE Cy0’ekTa mpasa. Jeski aBTOpy BOAYaIOTh
HEOOXiJHICTh Y TaKOMYy 3arallbHOMy IIOHATTi, K IpPaBOBUI cTaryc, SKUH
OXOIUTIOE SIK IPABO3JATHICTb, TAaK MNpaBa i OOOB’S3KM, IO BHHUKAIOTH Y
BiAMOBigHUX mpaBoBigHocHHaX [15, ¢. 111-112]. K. B. Kairoba Bramo 3a3Haqae,
II0 B Haylli IMBINBHOTO NpaBa HEMAae €IMHMX MiAXOAIB O 3MICTy KaTeropii
«IIpaBOBUII cTaTyc» Ta «IHpaBocyO’ekTHiCTH». [Ipu 1mbpoMy cTaTyc cyO’€KTiB

0a3yeThbcs Ha paBocyO’ ekTHOCTI. [IpaBoCy0’ €KTHICTh
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HaJae YSBICHHS MPO CTATyC Ta MOJNANBIIY peati3alilo cy0 €KTHBHHX MpaB Ta
o0oB’si3kiB  [16, c. 281]. IlepeBaxkaroynMM TJIyMayeHHSIM CITiBBiJHOIICHHS
O3HAYEHUX IOHATh € BU3HAHHA IPABOCYO’€KTHOCTI HEOOXIJHUM €JIEMEHTOM
IIPaBOBOrO CTaTycy cy0’ekTa mpasa [17, c. 13]. A. B. 3emicko BBaxkae 3a He-
00XiJHe BU3HATU MPABOCYO €KTHICTh NMEPBHHHUM Ta HEOOXIJIHUM €JIEMEHTOM
MPaBOBOT'0 CTATyCy HOPUANYHOT 0COOH, HIO il pa3 CBIMYHUTH PO KOHCTUTYTUBHE
3HAYCHHS JIOCII/KYBaHOI KaTeropil uis Teopii Ta mpaktuku [7, c¢. 129, 135].
Bukinukae mo3uTuBHE cpuiHAITTA Te3a A. B. [TaciuyHuK 110,10 €aMOIOCTATHOCTI
KaTeropii MpaBO3JaTHOCTI, YOr0 HE MOXHA CKa3aTH MpoO Ji€3IaTHICTh YK
JETKTO3/IaTHICTh, sKi Oe3mocepenHbo Bimx Hei 3amexars [18, c. 28-31].
BianoBigHO MM HE MOXEMO CTBEpP/DKYBATH, IO MPABO3JATHICTh € €IEMEHTOM
MPaBOBOI'O CTATYCy OCOOH.

Jroguna BUCTyHae sk HOCIH sSKOCTEH Cy0’ekTa IUBUILHOTO TIpaBa, a OC-
TaHHIA BXXE € HOCIEM aOCTPAKTHUX Ta IHIIUX MPABOBUX MOJMKJIMBOCTEH, TOOTO
IUBUILHOI MPaBO3/JATHOCTI Ta JI€3AaTHOCTI. 3MICTOM BCIX IMX TMPABOBUX
IHCTUTYTIB € CYCHUIbHI MOJIIMBOCTI, SIKI BH3HAYAIOTHCS 3aKOHOMABIIEM SIK
npaBoBi. Oco6IMBICTh Cy0’€KTiB LUBIIBHOTO IpaBa B TOMY i HOJIATaE, IO Li JBi
CTOpPOHHM iX IMBINBHOI TIPaBOCYO’€KTHOCTI BIJPI3HSIOTHCS 32 O3HAKOIO
MOB’S3aHOCTI 3 YMOBaMH 3IilCHEHHA MOXJuBocTted. OTKe, IMBiJIbHA TpPaBO-
Cy0’€eKTHICTh Ma€ MpOSB K B a0CTPaKTHUX MPAaBOBHX MOXIIHMBOCTSX, TaK 1 B
MOXJIMBOCTSIX 3/[iIICHEHHS IIpaB Ta 000B’sA3KiB Cy0’€KTiB IUBIILHOTO NpaBa sK iX
HOCISIX.

3BigcH, abCTpaKTHY CTOPOHY IPaBOCYO’ €KTHOCTI BUpaXka€e MPaBO3aTHICTb.
Bona 3ycTpiuaeTbes y Beix cy0’€KTiB LIUBUILHOTO IPaBa, sIK HACHiIOK, IIe O3HAaKa
oxHopinHocTi. IIpoTe 3a enemMeHTaMu Ji€30aTHOCTI Cy0’€KTH LUBIILHOTO IpaBa
Bi/IPI3HAIOTHCA. IX MOYHA BH3HAUMTH 5K SKOCTi. IIpaBoBi KijbKOCTi, i MpaBoBi
SKOCTI TOPOJDKYIOTH TPAaBOBI 3aXOJU MOJMJIMBOTO CTAaHOBHINA CyO’€KTIiB
IIUBIJILHOTO NIPaBa y IpaBi 1 UBIILHUX IPABOBIJHOCHHAX.

[{uBinbHA MPaBOCYO’€KTHICTH K KATEropis, 10 y3arajbHIOE MPaBO3/aT-
HICTB Ta Ji€3aTHICTH MPOSBISE ceOe B aOCTPaKTHUX MPAaBOBUX MOXIHBOCTSX, &
TAKOK MOXIIUBOCTSIX CAMOCTIHHOTO 3/IiHCHEHHS IUMBIJIBHUX MpaB Ta 000B’SI3KIiB
cy0’extiB  mpaBa. IIpaBoCcyO’€KTHICTh, TOEJHYIOUH 1X, € HEOOXiTHOIO
MEepeIyMOBOIO BOJIOJNIHHS CyO’€KTUBHUMH TpaBamu. Came 3aBISKH Ipa-
BOCYO’€KTHOCTI CY0’€KTH NpaBa MOXKYTh CITiBBIIHECTH CBOT MPABOBI MOYKIIBOCTI
i BHUpIMIUTH THMTaHHS TNPO HOPUAWYHY MIHCHICTH TpaB Ta OOOB’S3KiB, IO
HaOyBarOThCsl B MalOyTHOMY. IIpaBoCyO’€KTHICTh BHUpaka€ HMOBIPHICTb
PO3BHUTKY IPAaBOBOIO CTAaHOBHIIA KOKHOTO OKPEMOTO Cy0’€KTa IMBLILHOTO
npasa.

TakuM YMHOM HA TMiACTaBi JOCITIKEHHS MOXKHA 3pOOHWTH HACTYITHI BH-
CHOBKH:

1. CyuacHuil cTaH IIUBIIBHOTO 3aKOHOABCTBA YKpaiHU Ta MUBUIICTUY- HOT
JIOKTPHHHU JI03BOJISIE CTBEP/DKYBATH, IO 3MICT IHMBUIBHOT MpaBOCYO’€KTHOCTI
1opuandHEX oci6 3 npuiHATTAM LK Ykpainu 3HauHO posmupuscs. Lle Mae nposis

y 3aKpiIUIeHH] 32 OPUIMYHIUMHU 0CO0aMH K yYaCHUKAMH I -
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BUJIBHUX TPaBOBIJIHOCHH IIMPOKOTO CIIEKTPY SK MaiHOBHMX, TaK i OCOOMCTHX

HEMaWHOBHX TIPaB.

2. IuBinbHa npaBoCy0’ €KTHICTH CTAHOBHUTH CTPYKTYPHO CKJIaHY MPABOBY
KaTeropito MUBIILHOTO NpaBa. [TOHATTS HMBIIBHOT IPaBOCYO’€KTHO- CTi, HA HAIIl
MOTJISAZ, HEOOXIHO pO3MIAAAaTH Yy 2-X PO3YMIHHSX - MO-Tiepiie, 3 TMO3UIl
00’€KTHBHOTO TpaBa, MPABOCYO’€KTHICTh € MIpOI MOXKIHBOCTI (3arajibHa
MepeyMoOBa) Y4YacTi HOPUAMYHUX OCi0 Yy IHMBUIBHUX TMpaBOBiIHOCHHAX (Y
LIIMPOKOMY pO3yMiHHI) Ta, TO-Ipyre, 5K HEOOXiJHY SKICTh Y4YaCHHKIB
KOHKPETHMX  BUWJIB  I[MBIJIBHUX  TNPaBOBIAHOCHMH  (IHAMBIZyanizoBaHa
paBocy0’eKTHICTh) (Y By3bKOMY po3yMiHHI). OfHaK CIiJi 3a3HAYUTH, MO Yy
Oy/b-sIKOMY 3 LIUX 3HAYCHb KATEropis MpaBoCy0’€KTHOCTI BU3HAYAE y3arajb-
HIOIOYi XapaKTEPUCTHKH CYO’€KTIB NMBIJIBHOTO TMpaBa - y MEPIIOMY BHIAIKY
cy0’€KTIB IIMBUIHLHOTO IpaBa B LIJIOMY, a y IPYroMy - cy0’€KTiB (Y4aCHHKIB)
KOHKPETHHX BH/IIB LIUBIJIBHUX MPABOBIIHOCHH.

3. HesBaxarouu Ha IUCKYCIHHICTh MUTAHHS PO BU3HAYEHHS Ta 3MICTOBHY
o0y J0BY IpaBOCYO’ €KTHOCTI, EPEBaKAI0YUM MOKHA BBAXKATH PO3YyMIHHS TaKkO1
KaTeropii 4K 34aTHOCTI  (MOXJIMBOCTI) OyTH Cy0’€KTOM  LUBUIBHHX
npaBoBigHOCHH. ITinTBepkeHHAM Hamoro OaueHHs JOCIiKYBaHOI KaTeropii €
Te, 0 IpPaBOCYO’€KTHICT, B JiTepaTypi 1HOAI HAaBiTh HAa3UBAIOTh
IIPaBOIi€31aTHICTIO, a il eIeMEeHTaMU - IIPaBO3/aTHICTb Ta Ai€31aTHICTb.

4. 3micT 3arabHOI MPaBO3JaTHOCTI MTPECTABICHA MOMXJIMBOCTSIMH MaTH SIK
mpaBa Ta OOOB’SI3KM, IO BiAIOBiNAIOTh WiNbOBIM MiSUIBHOCTI, Tak IpaBa i
00O0B’SI3KH, L0 HEI0 HE OXOILUTIOIOThCA. MOXKIMBICTE MaTH IpaBa i 00OB’SI3KH
oOMexxeHa Jimie 3a00poHEHOr 3akoHOM cdeporo. Lle moB’si3aHo i3 TUM, L0
IOpUANYHI 0cOOU, SIKI MAIOTh TaKy KOHCTPYKIIIO IPAaBO3JaTHOCTI, BiAPi3HAIOTHCS
THM, IO IX TISUTBHICT TPYHTYETHCS HA BEJIMKOMY PUBHKY.

1. Xapumonos €. O., Xapumonosa O. I. Jlunamixa yueinbhoi npasocy6’ekmuocmi y
KOHMeKCmi YOOCKOHANeHHs. NPUBAMHONPABOBUX MEXAHI3MIE 30IUCHEHHS Ma 3aXUCMY
YO’ €eKmusHUX YUBIIbHUX npas 6 IHpopmayitinomy cycninecmsi. IIpobremu
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2017. C. 38-43.
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Kopnopamuenux eioHocun. IIpobnemu oxoponu npag cyb’€kmié KOpPnopamugHux
npasogionocun: mamepianu 6ceykp. Hayk.-npakm. koug. (21-22 eepecus 2012p.).
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IIpo npeamMeT 3HAYHOTO IPaBOYHHY

BensHeBuny O.A.

dokmop rpuduvHUX HayK, npoghecop, 3asidysay
8iddiny npaeoeoz0 3abe3neyeHHs1 PUHKOBOI
ekoHomiku HAIl npueamHoe2o npaea i
nionpuemHuymea imeHi akad. ®.I Bypyaka HAlpH
Ykpainu

nPO NPEAMET 3HAYHOIO NMPABOYUHY

3Ha4yHi MPaBOYMHU € OJHUM i3 3aXiHUX MPaBOBHUX 3allO3MYEHb B Cydac-
HOMY TOCIIOJapChbKOMY 3aKOHOJABCTBI YkpaiHu. Bmepuie HopMmu mpo 3HauHi
[IPaBOYMHH 3’ SIBUWINCS Y KOPIIOPATUBHOMY 3aKOHOAABCTBI Ykpainu y 2008 pori B
3akoHni «IIpo akuionepHi ToBapuctsay (nani - 3akoH npo AT). BignosigHo no
3akony VYkpainu Big 02.06.2016 p. «IIpo BHeceHHS 3MIH 10 JAESKHX
3aKOHOJABYMX AaKTiB YKpaiHM LIOAO YIPaBIiHHSA 00’€KTaMM AEpXKaBHOI Ta
KOMYyHaJIbHOI BiacHOCTI» ['ocmojgapcbkuil komexc YkpaiHu Oyllo JTOMOBHEHO
cTaTTsIMU 732 «3HauHI rocrnojapchki 3000B’S3aHHS JEP)KaBHOTO YHITapHOIO
nianpuemMctBay, 781 «[ocronapceke 3000B’s13aHHSI KOMYHAJIBHOTO YHITapHOTO
IIiAPUEMCTBA, 1110JI0 BANHEHHS SIKOTO € 3aiHTepecoBaHicTh». CrarTero 44 3akony
Vkpainun Bin 06.02.2018 «IIpo ToBapucTBa 3 OOMEXEHOIO Ta JI0JATKOBOIO
Bi/ITIOBIIaJIbHICTIO» BPETYJILOBAHO MOPSIOK YKJIQJICHHS 3HAYHUX IPABOYHHIB, 110
YKJIQIAIOTHCS] IUMH BHIAMH T'OCTIOIApCHKUX TOBapHUCTB.

Hopmu nipo 3HauHI paBOYWHM (3HAYHI TOCTIOAAPCHKI 3000B’A3aHHS) B ITUX
3aKOHOJIABYHMX aKTax He YHi(ikoBaHi, aje iX 00’ eqHye:

- €IMHA MeTa - 3aXWCT TNPUBATHUX abo0 MyONiYHMX IHTEpECiB Bix He-
raTUBHUX HACNIJKIB MisJIbHOCTI KEpiBHHMKA (BUKOHABYOTO OpraHy) cy0’ekra
TOCIIOAPIOBAHHS, SKi BHSBIAIOTHCS Y ICTOTHOMY 3MEHIIEHHI MaiHOBOI 0a3m
cy0’ekra;

- TMOPAAOK YKIAJCHHS, KU Ma€ OCOOJHBOCTI MOPIBHSIHO i3 3araJibHUM
MOPSIIKOM YKJIaJICHHS TOCTIOIapCHKHUX JOTOBOPIB,;

- BapTiCHA OLIHKA MpeAMETY 3HAYHOTO NMPaBOYHHY SIK €AMHHNA KOHCTPYK-
TUBHUH €JIEMEHT MPAaBOBOi MOJIEJNI TAKOTO IPABOYUHY.

3MicT 3HaUYHUX NPABOYMHIB (IpaBa Ta 000B’I3KH CTOPiH) 3aKOHOJaBEelb HE
PETYIIoE.

Jani nmpeameroM aHanizy OyayTe HopMH 3akoHy mpo AT mpo 3HauHi
IIPAaBOYMHHM, OCKIJIBKH Ha IIeH Jac BXKE iCHye CyIoBa IPAKTHKA IX 3aCTOCYBaHHS,
IO JJa€ MO’KJIUBICTH BHMSBUTHU IIEBHI MPOOJIEMH HE JIMIIE 3aKOHOJABYOTO, a M
TEOPETHYHOIO XapakTepy, cepel sKuX: 1) sKi BHAW TPaBOYMHIB MOXKYTb
BU3HABATHCS 3HAUYHMMH, 2) SIK MOXKHA PO3MEXKYBATH 3HA4YHI NPABOYMHHU Ta
JOTOBOPH, IO YKJIAJAIOTHCS B MpoOLECi 3AIHCHEHHS MOTOYHOI rocrofapchbKoi
JISUTBHOCTI aKIIOHEPHOTO TOBAPHCTBA.

BinnoBigHO 110 J1€ragbHOT0 BU3HAYEHHS, IO MICTUTBCS B I1. 4 CT. 2 3aKOHY TPO
AT, 3HaYHUM € MPaBOYHH (KPiM MPABOYMHY 3 PO3MIIICHHS TOBAPH-
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CTBOM BJIACHHX aKIIill), pUHKOBa BapTicTh MalHa (poOiT, MOCIyT), O € HOro
MpeMETOM, CTaHOBUTH 10 i Oiible BiZICOTKIB BAPTOCTI aKTHBIB TOBAPUCTBA, 3
JAHUMHU OCTaHHBOT piuHOi (iHaHCOBOi 3BiTHOCTI. 3akoH mpo AT He MiCTHTh
crieliajJbHUX YMOB LIOZO 3MICTYy 3HAYHUX MpaBOuYUHIB. OCOOIMBOCTI MOPSAAKY
YKJIaJaHHs 3HAaYHHUX TMPaBOYMHIB BperyiaboBaHo cT. 70 3akony mpo AT. Ilew
MOPS/IOK BKJIIOYAE OTPUMAHHS 3rOJM HArIggoBOi paau abo 3aranbHUX 300piB
aKIL[IOHEPiB 3aJIe)KHO BiJl BApTOCTI IMpeaMETy KOHKPETHOrO MpaBOYUHY, LIO0
YKIAIA€ThCs, MUISIXOM MPUAHATTS PIlIeHHS MPO HaJaHHS 3rOJHM HAa BYMHEHHS
3HAYHOTO MPAaBOYMHY 200 MONEpPEeHBOr0 HAJaHHS 3r0/M Ha BUMHEHHS 3HAYHHUX
MpaBOYMHIB. BapTicTh mnpeamery 3HAYHOrO NPABOYMHY CIYTYe KpPHTEpieM
PO3MEXyBaHHS KOMIIETEHIII HariIisgoBOI pagy Ta 3arajlbHAX 300piB 100
MIPUAHSATTS BiANOBIIHOTO PillICHHS.

BoueBuap, BapTiCTh NMpeAMETy 3HAYHOTO MPaBOYHHY, TOOTO HOro €auHa
KBaJi(piKyroya O3HaKa, K TaKa HE Ja€ MOMIJIMBOCTI BU3HAYMTH MiCLE 3HAYHOTO
IIPaBOYMHY (JOTOBOPY) Y BiIOMHX KiacH(iKallisX rOCHOAapChKHUX JIOTOBOPIB, B
TOMY 4YUCIi KiIacudikalil 3a 03HaKOI METH il KOHTpareHTiB (iK BiloMo, 3a
TaKOI0 O3HAKOI BUIUIAIOTHCS HACTYIHI THUIIM TOCIOJApChbKUX HOroBOpiB: 1)
JOTOBOpPH, CHPsMOBaHI Ha Iiepefady MaiiHa; 2) JIOTOBOPH, CIpPSMOBaHI Ha
BUKOHAHHS pOOIT; 3) AOrOBOpH, CHPSMOBAHI Ha HAJaHHS MOCIYT; 4) IOTOBOPH
PO 3aCHYBaHHS Pi3HOTO BUAY YTBOPEHB).

3aranpHuMu HopMaMu [{uBineHOTO Ta ['OCIOAapCHKOTO KOJEKCIB YKpaiHu
(maui BianmosinHo - IIK ta I'K) mpenMeT BU3HAETHCS iICTOTHOK YMOBOIO JIOTOBOPY.
JleranbHe BU3HAYEHHS MPEAMETY MPABOYHMHY (JIOTOBOPY) BiACYTHE. 3a BIyYHHM
Bu3HadeHHsM M.1. BparuHcbKoro, B HAHOLIBII eleMEeHTapHOMY BUTIISII IPeIMET
JOTOBOPY SIK HOTO iCTOTHAa YMOBa BUPAXKAETHCS (1)0pMyJ1010 «40TO 1 CKIBKUY [1,
c. 314]. Tlig npenmeTom JIOTOBOPY MOXe pOSyMlTI/ICH 1) maitHo, MaiiHOBI TpaBa,
iHpOpMaIlis, pe3yabTaT IHTEIEKTYaIbHOI MisUIBHOCTI Tomio [2, c. 165] TOOTO
00’ekt muBinbHUX TpaB (ct. 177 LK); 2) aii (abo yrpumanHs Bif i), ski
MMOBMHHA BHUKOHATH (a00 YyTpUMATHCS BiJi BUKOHAHHS) 3000B’s3aHa CTOPOHA;
MaiHOBO-TOCHOAAPChKI 3000B’A3aHHA MiX Cy0’€KTaMu TOCHOAAPIOBaHHS, fKi
BHHHKAIOTh Ha MiJICTaBi TOCIOAAPCHKUX JOTOBOPIB, MAIOTh CKIIQJHUI MpEeaMeT,
J0 SIKOTO BXOJSTH il CTOPIH - IOpUAMYHHKA 00’€KT, Ta MaiiHO (pedi, mpasa,
000B’s3KH), TOOTO MarepianbHui 00 €exT [3, c. 362].

SIk110 yMoBa Ipo NMpeAMeT JOroBopy BixnosiaHo 10 4. 1 ct. 638 LIK (Po3xin
II «3aranbhi mosoxenHs mpo aoroBip» LK), € €IWHOI0 iCTOTHOW YMOBOIO
OyIb-SKOT0 LUBIILHO-IIPABOBOTO JIOTOBOPY, TO IPH YKIAAEHHI TOCIOAAPCEKOT0
JIOTOBOPY CTOPOHH 3000B’s13aHi y Oy/Ab-KOMY pa3i MOroJUTH MPEAMET, IiHY Ta
cTpok aii gorosopy (4. 3 cr. 180 T'K).

Sk BGauaerbcs 3 HopM LIK, 'K, iHIMX 3aKOHOJAaBYMX aKTIiB, SIKUMH pe-
T'YJIIOIOTHCS. NEBHI BHIM JOTOBOPIB, 3aKOHOJABEIb IOCIIIOBHO BiOKPEMIIOE
YMOBY TIPO HpeaMeT AOTOBOPY BiA ILIHM SK CaMOCTiHHOI yMOBH IOTOBODY.
Bigmosiguo mo LK ta I'K mina He BKIIOYAETHCS 10 MPEAMETY JIOTOBOPY, HOPMH
PO IiHy MArOTh BJIACHE MICIle B CTPYKTYpi MX KojekciB (ct. 632 1K,
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yactuuu 5, 6 ct. 180, cr. cr. 189-192 T'K). IIpenmer moroopy Ta IliHa € ca-
MOCTIHHUMH yMOBaMH OYIb-KOTO JOTOBOPY, 1 3HAYHHI IPAaBOYMH, HA HAII
TIOTJISI, HE € BUHATKOM 3 LILOTO ITPaBHJIA.

BpaxoByioun, mo MeTa PeryiioBaHHS 3HAYHUX NPABOYMHIB IOJTAaE y
3aXKMCTI MpaB aKIiOHEPIB BiJl HETaTHBHUX HACHIJKIB JiSUIbHOCTI BUKOHABYOTO
OpraHy, MOJKHa CTBEp/UKYBAaTH, LIO ICTOTHE 3MEHIICHHS MaiHOBOi 0a3u
AKI[IOHEPHOTO TOBAPHCTBA MOJKIIMBO JIMIIE NPU Gi0uydicenHi MaliHa TOBapHCTBa
MIEBHOI PUHKOBOI BapTOCTi. BUHMKae muTaHHS, BiqUy)KEHHS SKOTO caMe MaiHa
TOBapUCTBA MOK€ MPU3BECTH [0 IHOTO BHACTIJOK YKJIAJAEHHS 3HAYHOTO
MPaBOYMHY, 3B)KAIOUH Ha Te, 0 aKLiOHEPHE TOBAPHCTBO SK IMiANPHEMHHIBKE
TOBApUCTBO 3[IMCHIOE AiSTIbHICTH 3 METOI0 OJIepKaHHS NPUOYTKY CaMOCTIiHHO,
IHII[IaTUBHO, CUCTEMATUYHO 1 Ha eracHuil pusuk (cT. 84 LIK, 4. 1 cT. 42 Ta ct. 79
I'K). To6T0, B HallmupioMy ceHci, MalHOBI PU3KKY, BKJIIOYalOUM TaKi HalO1IbII
HECTIPHUATIMBI HACHIJKK $K HECIIPOMOXHICTb Ta OaHKPYTCTBO, ICHYIOTBH
HE3aJEXKHO BiJl TOro, Y BUMHSE TOBAPUCTBO CaMe 3HauHi mpaBouuHU. CTyIiHb
IIMX PHU3UKIB BU3HAYAETHCS, B IMEpIIy 4epry, piBHEM e(EeKTUBHOCTI Ta
J0OPOCOBICHOCTI yIIpaBIliHHA BUKOHABYUM OPTaHOM TOBapHCTBa HOT0 IOTOYHOIO
TOCIOJAPChKOI0 JisulbHiCTIO. Ile muTaHHA moTpedye OKpeMOro IOCHiIKEeHHS,
Hapasi X B HOPAAKY AUCKYCIl MOJKHA CKa3aTu HacTylHe. BinmosinHo 10 4. 2 cT.
135 TK 3anexxHo Bijx exoHOMiuHOI ¢opmu, sikoi HaOyBae MalHO y mporeci
3MIHCHEHHS TOCHOAAPCHKOI MisJIbHOCTI, MaWHOBI I[IHHOCTI HaJeXaTb J0
OCHOBHUX (OH[IIB, 00OpOTHHX 3aco0iB, KOWITIB, TOBapiB. B HaHOUIbII
3arajbHOMY BHTJISII MOXKHA CTBEPDKYBATH, IO TOBAp (BUTOTOBJIEHA MPOIYKIIIS,
BHKOHaHI po0OOTI YW HaJaHi MOCIYrH BapTICHOTO XapakTepy, IO MAarTh I[IHOBY
BU3HAYEHICTh) HE IOBHHHI BH3HABATHCS NPEIMETOM 3HAYHOTO MpPaBOYHHY. B
NPOTHIISKHOMY BUITAJKY LI€ 03HAYaI0 O HEOOXiTHICTh MOCTIHHOTO Y3TOMKESHHS 3
HAarJsI0BOI0 pajiolo abo 3aradbHUMH 300paMH TOBapHCTBa yCiX JOTOBOPIB, Ha
miacTaBi SKMX TOBap (pe3yiabTaT TOCIONApPChKOI IisNTBHOCTI TOBAapHCTBA)
peamizyeTbcsi Ha PUHKY 3a IUIATy, SKIIO HOTO BapTiCTh IEPEeBUINYBAaTHME
BCTaHOBJICHI 3aKOHOM ITOPOTOBI 3HAYEHHSI.

Tlocriogapcbka IisUTBHICTD, 33 BH3HAYEHHSM, XapaKTePH3YEThCS IOTOY-
HICTIO (CHCTEMATHYHICTIO Ta Oe3nepepBHICTI0). TepMiH «IOTOYHA rocHoapchka
IISUTBHICTE»  BKUBAETBCSA Yy HOPMAax ILHBUIBHOTO Ta  TOCIIONAPCHKOTO
3aKOHOJABCTBA, SKI BH3HAYAIOTH 3acagyl IISUTBHOCTI Ta KOMIICTEHIIEID caMme
BUKOHABYOTO OpraHy akLiOHEpHOro ToBapuctBa. B mynkrti 3.2.1 IpuHnumis
KOPIIOPaTHBHOTO YNPaBIiHHA, 3aTBEPPKeHUX pilteHHAM HarioHansHOT KoMicii 3
I[iHHUX Tanepis Ta GoHI0BOrO pUHKY Bix 22. 07.2014 p. Ne 955, Bu3HaueHo, mo
BUKOHABYMH OpraH 3iHCHIOE KEPiBHHUITBO IMOTOYHOIO TiSUIBHICTIO TOBApUCTBA.
30Kkpema, Ipu 3iHICHeHH] yIIpaBliHH IOTOYHOIO TisUTbHICTIO BUKOHABYMI OpTaH
CaMOCTIil{HO, B Me)KaX, BU3HAUCHUX YMHHUM 3aKOHOJABCTBOM Ta BHYTPILIHIMH
JOKyMEHTaMH TOBApHUCTBA MOBHOBAXKEHb, IPUHMAE PILICHHS, YKJIAJA€ YrOIU Ta
3niiicHIOE iHIN Amii BiX iMEHiI TOBapHCTBa, CIPSAMOBAHI Ha JOCSATHEHHS METH

TOBapUCTBA. 3MiICHIOIOYHN KOHTPOb 32 [isUIb-
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HICTIO BUKOHABYOTO OpraHy, HarjsgoBa paja He BTPYYAETHCS y MOTOYHY Mi-
sutbHiCTh TOBapucTBa (posmin I «Awnoramii g0 [IpHHIUIIB KOPIOPATHBHOTO
YIpaBIiHHSAY). B TakoMy ceHCi MOTOYHA TOCIOAapChKa MisUTbHICTh, KEPIBHHUIITBO
SIKOIO 3IIMICHIOE BUKOHABYHMH OpraH TOBAPHCTBA, € CHHOHIMOM TOCIIOJNApCHKOI
JUSUTBHOCTI aKIiOHEPHOTO TOBApUCTBA B ii JIETaJbHOMY 3HAUCHHI K JISUIBHOCTI
cy0’€eKTiB TocmoiaproBaHHs y cepi CycrinpHOr0 BUPOOHHIITBA, CIIPIMOBAHOT Ha
BUTOTOBJIEHHS Ta peaiizallifo IpOIyKIii, BUKOHAHHS POOIT 4X HAJaHHS IOCIYT
BapTICHOIO XapakTepy, L0 MaloTh IiHOBY BuU3HaueHicTh (4. 1 cr. 3 T'K).
BianosigHo, KOpHIOpaTHBHE 3aKOHOJABCTBO IMOBUHHO 3a0e3leuuT OanaHC B
CHCTEMI BIJJHOCUH KOPHOPAaTHBHOIO YIPaBIiHHA MDK BUKOHABUUM OpIaHOM,
HaIA0BOK0 PaJol0 Ta 3arajJbHUMM 300paMy aKIiOHEPHOIO TOBapUCTBA,
30KpeMa, i B HOpMax IpO 3HauHi NMpaBOYMHU. 3 OIJAy Ha L€ BBaXKAeMO 3a
HeoOxigHe 3akpinuTu B 3akoHi npo AT Taky O3HaKy 3HaYHOTO NPABOUYMHY, SIK
BYMHEHHS HOT0 103a MeXXaMU IIOTOYHOI TOCIOAAPCHKOI AisibHOCTI. Taka o3Haka
BUJIIIAETHCS 1 B HAYKOBIH JiTeparypi [4, c. 211].

IIpakTHka 3acTOCYyBaHHS HOPM PO 3HauHi mpaBouuHU BepxosHoro Cyny
VYxpainu Ta BepxoBHoro Cyny mnojsrae y HacTymHOMYy. B moctaHOBi Bif
05.10.2016 p. y cmpasi Ne 910/29382/14 Bepxosuum Cynom VYkpainu Oyio
c(OpMyIIbOBAaHO TIPABOBY TO3MIIIO MIOAO CYTHOCTI 3HAYHOIO TPABOYHHY:
3HAQYHUM TIPABOYMHOM MOKE BB@XKATHCS JIMIIE TaKHH, IO CIPSIMOBAaHMN Ha
pO3TOpsIKEHHS MaliHOM ToBapucTBa. L mo3uiis BinrBopena B nucti BCY Bix
01.02.2017 p. «BucnoBku Bepxoaoro Cyny Ykpainu, BUKIIaJICHI B IOCTAHOBAX,
YXBaJICHUX 32 Pe3yJbTaTaMH PO3IIIAY 3asB PO MePeryisi CyA0BOTO DillleHHS 3
migcras, nependauenux nyHkramu 1, 2 4. 1 cr. 111 16 TTIK Vkpaiau, 3a 11
niBpivust 2016 p.», cipuiinsTa i koHKpeTH3oBaHa Bepxosuum Cynom. 3okpema, B
nmocranoBi BC Big 21.02. 2018 p. y cmpasi Ne 910/18506/16 BC 3a3Hauus, 1o
iIBUIIEHI BUMOTH JI0 YKJIQJAHHS MPaBOYX- HiB IIOJ0 PO3NOPSKEHHS MaifHOM
TOBAapHUCTBa 3aCTOCOBYIOTBCS JIMIIE TOHI, KOIH MaKe pO3NOPIOINCEHHS.
CIMOCYEMbCS BUKTIOUHO  BIOUYICEHHS. MAUHA, a He 0yO0b-aKoi [Huoi gopmu
PO3NOPSAOACEHHS MAUHOM.

IIpaBoM PO3MOPSKEHHS € IOPUIUYHO 3aKPiINIEHA MOXKIMBICTh BIACHHUKA
CaMOCTifHO BUpILIYBaTH IOpUAWYHY i (pakTHUHY HOMI0 MalfHa HUIIXOM HOro
BiJJ4y>KE€HHS 1HIIMM 0co0am, 3MiHH HOT0 CTaHy 4d NMpU3HAYEeHHS ToIo [5, . 533].
Orxe, migTpuMyroun mno3uiiro BepxoBHoro Cyny, BBaKaeMo, WO 3HAYHHUN
IIPAaBOYMH aKI[IOHEPHOTO TOBAPUCTBA 3aBXK/AU CIPSIMOBAHUI Ha Mepexia A0 iHmol
oco0u IpaBa BIACHOCTI HAa MaifHO TOBapHUCTBa.

TakuM 4YMHOM, BpaxoByIOUM NpakTuky BepxoBHoro Cyay, mix 3HaYHUM
[IPAaBOYMHOM MOXKHA PO3YMITH IPABOYUH (HOTOBIp), SIKMH BUMHAETHCA 11032
MeXaMU TOTOYHOI TOCHOAAPCHKOI AiSUIBHOCTI 1 CIIPIMOBAaHMH Ha BiXTy>KCHHS
MaiiHa TOBapUCTBa, IPAaBOBHM PE3yJIbTaTOM SIKOTO € Tepexif paBa BIaCHOCTI Ha
MaifHO TOBAapHUCTBa N0 iHINOI O0COOM, 1 BapTiCTh IpeaMeTa SKOTO BiAIOBinae
BcTaHOBJIEHOMY M. 4 cr. 2 3akoHy «IIpo akiliOHEpHI TOBapHUCTBa» PO3MIpYy.
JloroBopH TOBapUCTBA, SIKI YKIAIAIOTHCS B MPOIEC] 3MiHCHEHHS TOCIONApChKOT
JISUTBHOCTI 1 Ha MiZICTaBi SIKUX TOBAPUCTBO peallizye BUPO-
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OJICHY HUM MPOJYKIIiF0, HA/Ia€ TIOCIYTH 200 BUKOHYE pOOOTH, TIOBMHHI BBaXKATHCS
JIOTOBOpaMH, III0 YKJIQJATHCS B MPOIECi 3IHICHEHHS MOTOYHOI TOCTIOAAPCHKOT
JUSUTBHOCTI aKI[IOHEPHOTO TOBapHCTBa. [ pOIIOBI 3000B’sI3aHHST TOBAPUCTBA, IO
BUHHUKAIOTh y 3 YKJIAJCHUX HUM IPH 3IIHCHEHHI MOTOYHOI TOCIOAapCHKOI
JUSUTBHOCTI JIOTOBOPIB, HE MOXYTh OTOTOXKHIOBATUCS 13 NPEIMETOM 3HAYHOTO
NIPaBOYUHY.

1. bpacunckuii M.H., Bumpsnckuii B.B. Jlocosoproe npaso. Knuea nepeas: Obujue
nonodicenusi: uzo.2-e ucnp. -M.: «Cmamymy, 1999. - 848 c.

2. Hayxogo-npaxmuunuii komenmap L{uginonozo kooexcy Vkpainu: ¥ 2 m. 3a 6iono-
6i0. ped. O.B. [Izepu, H.C. Kysueyosoi, B.B. Jlyys. - K.: IOpinkom Inmep, 2005.

- T.IL-1088c.

3. Hayxogo-npaxmuunuii komenmap Iocnodapcokozo kooexcy Vkpainu: /O.A. bens-
neeuy, O.M. Binnuk, B.C. I]epouna [ma in.]; 3a 3ae. peo. I'JI. 3namencorozo, B.C.
Llepbunu. - 3-me 6uo., nepepoon. i 0onos. - K.: FOpinkom Inmep, 2012.

- 776c.

4 . Jonunckas B. B. Akyuoneproe npaso: ocHogHe noaoxceHnus u menoenyuu. Monozpagus
/B. B. Jlonunckas. - M. : Bormepc Kuysep, 2006. - C. 211 - 736 c.

5. Hayxogo-npaxmuunuii komenmap Llusinenoeo xooexcy Yrpainu: Y 2 m. 3a iono- 6io.
peod. O.B. [Izepu, H.C. Kysneyosoi, B.B. Jlyys. - K.: IOpinxom Inmep, 2005.
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BirHak O.B.

kaHOudam rpuduUYHUX HayK, doueHm, doueHm
kaghedpu npaea iHmenekmyasnbHOI enlacHocmi ma
KoprnopamueHo20 npaea HayioHanbHo20
yHigeepcumemy «Odecbka ropudu4yHa akademisi»

NMOXIAHMUW NO30B AK 3ACIB 3AXUCTY
KOPMNMOPATUBHUX MNMPAB

OpnHi€l0 3 OCHOBHHX YMOB MpHUBAOIMBOCTI KOPIOPATHBHOTO CEKTOPY
VYkpaiHu 11 TMOTEHHIHHUX IHBECTOPIB € ajanTalliss BITYH3HSIHOTO KOpIiopa-
THUBHOT'O 3aKOHOJIABCTBA J0 3arajJbHOBU3HAHUX €BPOIEHCHKUX MPUHLUIIIB, CEPe]T
SIKMX 3HAYHE MICIIE TIOCI/Ia€ 3aX¥CT MpaB Ta IHTEPECIB YUACHHUKIB KOPIIOPATHBHUX
MpaBOBIAHOCHH. [IJ1s1 BpoBaKeHHS B Y KpaiHi €BpONEHChKUX CTaHAAPTIB XKUTTS
Ta BUXiJ YKpaiHM Ha TPOBIIHI MO3MINI y CBITI, MOpPAA 3 JEPEryJAIli€r0 Ta
PO3BUTKOM MiINPHEMHUITBA, aKTyAIbHAM 3aJIMIIAETHCS MUTAHHS e(PEKTHBHOTO
BTUICHHS pe)OpMH KOPITOPaTUBHOTO MPAaBa.

OnHi€ro0 3 CYTTEBHX 3MiH, 10 Oynu BHeceH 3akoHOM «IIpo BHECEHHs 3MiH
IO JESKUX 3aKOHOAABYMX aKTiB YKpaiHU IOJ0 3aXUCTy MpaB iHBecTOpiB» [1],
CTaJIO HAJIaHHS TIPaBa y9acHUKaM Ha 3BEPHEHHS JI0 Cy.y i3 II030BOM B iHTEpecax
TOBApUCTBA NPO BiAIIKOXYBAaHHSA TOBAPHUCTBY 30UTKIB, 3aBAAHMX IOCAJOBOIO
0Cc00010 TOBapUCTBa CBOIMH JIisiMu (O€3/isUIbHICTIO),
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Ta nepeadayae nporecyaibHl MEXaHi3MH PO3IIISAAY TakuXx cropis. [lopsn 3 mum,
mocajioBa o0co0a akKIiOHEPHOTO TOBapHUCTBA HECEe TMOBHY MaTepialibHy
BIJIMOBIIaJIbHICTh 32 30MTKH, 3aBJlaHi TOBApUCTBY IPH BUKOHAHHI HEKO CBOIX
000B’s3kiB. OTxe, YKpaiHa He € TMEpIIOK JEPKaBOK, J€ 3alpOBaKCHUI
MEXaHi3M MOXiAHOTO Mo30By. [IpakTHka moximHUX T030BiB Bimoma B CIIA,
Benuxiii Bpuranii Ta kpainax €sponeiicskoro Corosy.

Sk nieBUid IHCTUTYT MPOTHIIT 3JI0BKUBAHHIO NIPAaBaMHM TIOXiTHHH TI030B Ma€e
CBOi 0COOJIMBOCTI, BUCBITJIEHI B HAayKOBii JiTepaTypi. I'0JI0BHOIO 0COOIMBICTIO
HOXIJIHOTO N030BY € T€, 110 3asBHUK IIOXiJHOTIO I1030BY HE MOX€E y BUIIAJIKY iforo
3a/I0BOJIEHHS TIPETEH/[YBATH Ha TIPUCY/UKEHHS CyMH. Ii OTpHUMye rocrojapchke
TOBapUCTBO. J[j1 MiHOpUTApiiB y IIbOMY BUMNAJIKY CHpalboBYye €heKT HENpsAMOol
BUTO/AM - 1I¢ TPUMNHMHEHHS WIKIJMBUX Jid KEpiBHUX OpraHiB i KEpiBHHUIITBA
KOMIIaHil, $Ki, $SK IIpaBWJIO, MaloTh TpuUBaaui Xxapakrtep. I, kpiMm Toro,
npodinakTUka peryauBiB TaKUX Aill WieHiB opraHis ynpaniiHHs. Lle Moxe MaTu
BIUIUB 1 Ha JUHaMIKy Kypcy INamnepiB TOBapUCTBa, i Ha PO3Mip IMUBIAEHIIB y
MaiOyTHBOMY.

Henpsmuii, a60 MOXiAHUH 1030B € IPaBOBUM IHCTPYMEHTOM, SKUH ILi-
JICCTIPSIMOBAHO TIPAIIOE BCYIEeped aKI[IOHEPHIH EeMOKpaTii, OCKIIBKH MOXe
OCKAp)KUTH PIlICHHS, NMPHHHATE WICHAMH OpPraHiB YINpaBJiHHS HABITh OJHO-
craiino. llle ofHI€EI0 OCOOIUBICTIO € Tak 3BaHU MPSIMUNA MAWHOBHI IIEH3 - TOOTO
BOJIOIIHHS TIEBHOIO MiHIMAJIbHOIO YaCTKOI0 KoMIaHii [2, ¢. 21-23].

Jns Ykpainu 3anpoBa/pKEHHS 1HCTUTYTY MOXIJHOTO MO30BY OYyIJIO TOB’sI-
3aHe B MEpUIy Yepry 3 HaIMpaloBaHHIM e(pEKTHBHOTO 3aco0y 3aXHCTy B pasi
3JI0BXKMBAHHS TIPaBaMH MaXOPUTApiiB Ta KEPIBHUKIB KOMIIaHii i rpybum mo-
PYIICHHSIM TIpaBa BJIACHHMKIB HeBenukux makeriB akmii. e y 2004 p. Kou-
cruryniiauii Cyz y cBoemy pitreni Big 1.12.2004 Nel8-pri/2004 3a3HauuB, 1m0
aKIioHep MOXKe 3aXHIIATH CBOi Oe3NocepeHi IpaBa Yd OXOPOHIOBaHI 3aKOHOM
IHTEpecH MUIIXOM 3BEPHEHHS JI0 CYAY y BHIAIKY 1X MOPYIIEHHS, OCIIOPIOBAHHS
YM HEBH3HAHHS CAMHUM aKIiOHEPHHUM TOBapHCTBOM, YYaCHHKOM SIKOTO BiH €,
OpraHaMM YH iHIIMMH aKIiOHEepaMM LbOIO TOBapHUCTBa. [limkpecirorouu NpH
I[bOMY, 1[0 TIOPSAOK CYAOBOTO 3aXUCTY MOPYIIEHUX Oy/b- KUM, 30KpeMa TPeTiMU
ocobaMu, IpaB YU OXOPOHIOBAHUX 3aKOHOM 1HTEPECIB aKI[IOHEPHOTO TOBAPUCTBA,
SKi HE MOXXYTb YB)KaTHUCS TOTOKHMMH IPOCTiHl CYKYIHOCTI iHIUBiTyaJIbHUX
OXOPOHIOBaHUX 3aKOHOM IHTEpECiB HOTro aKI[iOHEepiB, BU3HAYAETHCS 3aKOHOM [3].

OpHak NHUTaHHS MOXiJHOTO IIO30BY BCE K MaJIO CIHIpHI MO3MIII, pi3HY
MPaBO3aCTOCOBHY MpPAKTHKYy, 10 Yy cBoio uepry y 2008 p., He3Bakaloyu Ha
MpakTUKy €Bponeicbkoro cyny, moTiarino po3’scHeHHs [lnenymy BepxosHoro
Cyny. BianmoBigHo 10 HBOTO akKIiOHEPH FOCHOAAPCHKOTO TOBAPHCTBA HE BIPaBi
Oynu 3BepTaTHUCS 10 CYJY 32 3aXHCTOM IIpaB Ta IHTEPECIB IHIIMX aKI[IOHEPIB Ta
CaMoro TOBapHUCTBAa 11032 BIJHOCHHAMH IPEICTABHHUITBA, a  TaKOX
OOIpYHTOBYBAaTH CBOi BHUMOTM MOPYIICHHSAM IIpaB iHIIMX akiioHepiB [4].
AHaJOTIYHY NO3HUIII0 0YJI0 BUKJIaAECHO 1 BHIIMM TOCIOZapCHKUM CYAOM, SIKUH Y
m. 2.2.1. Pexomenpaniii «IIpo mpakTHKy 3acTOCYBaHHS 3aKOHO]1aB-
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CTBa y pO3MNIAIl CIpaB, IO BHHUKAIOTH 3 KOPIOPATUBHUX BiTHOCHUHY» BiJ
28.12.2007 p. 3a Ne04-5/14 [5] BKazaB, 10 3aKOHOJABCTBOM HE MependadeHo
NPaBO aKIiOHEpa 3BEPTaTHUCh OO Cydy 3a 3aXUCTOM IMIPaB aKIiOHEPHOTO
TOBApUCTBA, KPIM BWIIQJIKIB, KOJHM BiH YIIOBHOBa)XCHUIl Ha I BIJIOBIIHUM
aKI[IOHEPHHM TOBAPHCTBOM, a00 SKIIO Take IPaBO HANAEThCS HOMY CTATYTOM
aKI[IOHEPHOTO TOBAPUCTBA.

3 npuitHsTTsaM oHoBieHoro ['TIK B VkpaiHu 3anpoBa/PKeHO TaKUK PI3HOBHL
MO30BY Ta HOBHI 3aci0 3aXHMCTy KOPIOPATHUBHUX MPaB K MOXiAHUHN (HEMpIMuii)
1030B. CTOCOBHO B)KMBAHHS TEPMiHA «HETIPSIMUIT», 3a3Ha4€HE 3BOJHUTHCS IO
TOro, IO Yy4YacHUK (akuioHep), SKWUM iHINiIOBaB CyAOBHUH IIpolLiec, HE €
OesmnocepenHiM BUroZioHa0yBayeM y CIHOpi, TaKOI0 0COOOI0 € caMe TOBapUCTBO,
npote mpaBa (IHTEpecH) ydaCcHHMKa 3aXHMINAIOTHCS IUIIXOM 3aXHCTY IHTEpeciB
caMOro TOBapucTBa. Bapro 3a3HauMTH, MmO O0OWABI Kareropii MaroTh
CHHOHIMIYHUI XapaKTep Ta € 0JJHAKOBO BAAIUMH [6].

B uiteparypi 3a3Ha4aeTbCsl, IO HENPSAMOMY II030BY HpUTAaMaHHI Taki
OCHOBHI O3HaKH: II03UBAYEM € aKL[iOHep Oe3 CIelialbHOTO Ha T€ YIOBHOBA)KEHHS
AT, B cuily npsMoi BKa3iBKU 3aKOHY. B IIbOMy KOHTEKCTI HEOOXiZHO YiTKO
PO3MEKOBYBAaTH IHCTUTYT IpPEJCTaBHUITBA Ta IHCTUTYT HENPSMOTO II030BY;
[o3uBay NOBHUHEH OyTu akuioHepoM came AT, B iHTepecax SKOIo MOJA€ThbCs
[I030B, HA MOMEHT SIK 3BEpHEHHS JI0 CYNy, TaK i BUHECEHHS CyJIOBOTO PillICHHS;
MO3MBa4YeM MOXe OYTH JIMIIE OJUH aKUioHep (KM BOJHOYAC OMOCEPEIKOBAHO
3aXMIa€  IHTEpeCH  IHIIMX  YYaCHHKIB), OCKUIBKM  YHHHE  TOCIO-
JAPCHKO-TIPOIIeCyalbHE 3aKOHOAABCTBO HE TMepen0dadae iHCTUTYTY MHOKUHHOCTI
Ha CTOpOHI Mo3uBaya. B 1boMy KOHTEKCTI HEOOXITHO PO3MEKOBYBATH HETIPSIMHUIA
1 TPYNOBHI T030B; aKIiOHEP i€ 3 METOI0 3aXUCTYy B IEPIIy Yepry 3araibHOro
KOPIIOPAaTHBHOTO iHTepecy (Xoya L TOYKAa 30py € IOBOJI AMCKYCIHHOIO B
rOCIIOIapCHKO-TIPABOBI  ITOKTPHHI), IO  OIOCEPEAKOBAHO  IOPYIIYE
IHIUBITyaTbHUH KOPIIOPATUBHHH iHTEpec akIlioHepa, MpOoTe 3 MPOIEeCyalbHOrO
oIy akuionep aie B iHtepecax AT, OCKUIbKY MPUCY/DKEHHS B il KaTeropil
CIpaB 3[IMCHIOETbCS HA KOPHCTh IOPUIAMYHOT 0coOM, a He T ydJacHHUKa.
TopymeHHs 3araJbHOTO KOPIIOPATUBHOTO IHTEPECY MOJATae y MPOTHUIPABHOMY
3MEHIIICHHI 0aJaHCOBOT BapTOCTI YMCTHX akTUBIB AT BHACHIIOK HE3aKOHHOTO
BiJIUy)KEHHS CBOTO MaiiHa. BoJHOYac KOpHIOpaTHUBHHUN MAaiHOBHI iHTEpec
aKI[iOHEpa  OIOCEPEKOBAHO  IMOPYUIYETHCS,  OCKUIBKH  OOMEXYEThCS
HOMIHaJIHOIO BapTICTIO aKIii, po3MipOM BHIUIAUYBaHUX IUBIICHIIB, a TAKOXK
JiKBizaniiHOT KBOTH, TOOTO nepedyBae y mpsiMiil IPONOPLilHIK 3a7IeXKHOCTI Bif
3araJbHOTO KOPIIOPATHUBHOTO iHTEpECY; AaKI[iOHEp 3BEPTAETHCS BiJ CBOTO
BJIACHOTO iMeHi, pote B iHTepecax AT; Ta iHmii [7].

[IpaBoM mopaTé MOXigHUK 1MO30B OYyJI0 HAMIJICHO YYacHHKa (aKiioHepa)
IOPUANYHOI 0COOM KOPIOPAaTUBHOTO THILY, SIKOMY CYKYMHO HaiexuTb 10% i
OinblIe cTaTyTHOTO KamiTany (IPOCTUX aKIiif) ToBapucTBa. Tak, y paHimie rirodii
penakuii cr. 28 I'TIK VYkpainu mpaBo Ha 3BEpHEHHS 3 IOXIIHUM II030BOM
3aJ1eKano Bil YACTKHU B CTaTYTHOMY KalliTani yJyacHHUKa (AKI[ioHepa) I0pUANYHOT

ocobu. B HoBill pegaxuii 15.12.2017 p. mpakTUIHO HOJIOKEH-
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HS cTarTi 28 11010 TpaBa MOJAaBaTH Taki 1Mo30BU OyJo BimoOpaxeHo y cT. 54
«Oco0nMBOCTI yyacTi y CyIoBOMY IpoIieci 0ci0, SKMM 3aKOHOM HaJlaHO MPaBo
3BepTaTUCS JO0 CyIy B IHTepecax IOPHIUYHOI OCOOM y Ccropax Mpo Bia-
IIKOJyBaHHS 30MTKIB, 3amoJisHUX ii MOCaJ0BOI0 0COOOK0» 3a BUKIHOUCHHS
CHIPHOTO MUTAaHHA WIOAO0 «CyKymHOCTi». I. JlaBpuHEeHKO 3a3HawaB, IIO SIKIIO
3aKOHO/IaBeIlb MaB Ha METi HaJaTH NPaBO HAa MOXIAHWI MO30B JIMIIE OJHOMY
y4acHHKY (aKmioHepy) TOBapHCTBa, TO 3afiBUM BHIAETHCS 3aCTOCYBAaHHS Ka-
TEropii «CyKymnHO», aJpKe IPO KOAHY CYKYIHICTb MOBa HTH He Moxe. SIKIo
nependayvanocs 3alpoBaPKEHHS KyMYJISTHBHOIO CHOCOOY MifpaxyHKY, TOAi
JIMBHAM BHIAETHCS 3aCTOCYBAHHS BHKIIOYHO KOHCTPYKII «y4acHHK/ aKmioHep
TOBapUCTBa» [6].

CranoM Ha | ciung 2018 p. BracHUK (y4acHHK, aKIliOHEp) FOPUIUYHOL
oco0H, sIkoMy HanexkuTh 10 1 OiblIe BiICOTKIB CTaTYTHOTO KalliTaly TOBapUCTBa
(xpim mpuBiIeiioBaHUX akuiif), a00 YacTKa y BIACHOCTI IOPUIUUHOI 0COOU SIKOTO
cTaHOBUTH 10 i Ginble BiACOTKIB, MOXeE IIOJATU B iHTEpecax Takol IOPUIUIHOL
0co0M I030B NP0 BIiIIIKOAYBAHHS 30MTKIB, 3alONISHUX IOPUAUYHIA 0coOi ii
[0Ca0BOI0 0co0010. JIo 3aKiHYEHHs MiArOTOBYOrO 3acifjaHHs Yy CIpaBi iHIINH
CHIBBJIACHUK (YYaCHHUK, aKIlIOHEP) ITi€l FOPUANIHOT 0COOH, SKOMY HaneKuTh 10 1
OinpIlie BIJICOTKIB CTaTYTHOTO KarlliTally TOBapUCTBa (KpiM TpHBiICHOBAHUX
aKiriif), abo yacTka y BIACHOCTI IOPHIHYHOI 0COOH SIKOT0 CTaHOBUTH 10 1 Oinblie
BIJICOTKIB, Ma€ MpaBO MPUETHATHCS IO MOJAHOTO IO30BY HIISXOM ITOJAHHS JI0
CyIly BIAMOBIIHOI 3asBH, MICJIA YOTO BiH Ha0YBa€ TAaKMX CAMHUX MPOIECYaTbHUX
npaB Ta 000B’SA3KiB, K 1 BIACHUK (YYaCHUK, aKIIOHEP), IKHI T0JaB Mo30B [§].

Omxe B Ykpaini uen3 10%, 1110 BUKIFOUAE TUCKYCIIO 3 TPUBOIY MHUTAHHS
aKyMYJTIOBaHHS aKIii (J4acTok) I mpexa siBIeHHS TOXITHOTO M030BY; B Yexii,
Itanii, [cnanii ueit uen3 cranoButh 5%, a B ABctpii, bonrapii Yropiwmni, [Berit
- 10%. Xo4a icHyI0Th T0OOrOBaHHS 3 TPUBOLY BemMKHX AT, sKi MarOTh THUCAYI, a
TO ¥ JECATKH THCSY aKIiOHEPiB, KOXKEH 3 SKUX BOJIOJIE BKpail HE3HAYHUM
BigcoTkoM akmiil. OqHak came BCTAHOBJIEHHS MEXKI Ta HEMOKIIUBICTE 00’ € IHAHHS
BIZICOTKIB y4YacCHHKIB HaJacTb MOXMJIMBICTH XO4a OH YAacTKOBO YHMKHYTH
3JI0BXKMBAHb 31 CTOPOHU MIHOPUTAPHUX YUACHHUKIB.

BapTo 3a3HaunTH, 110, 3BEPTAIOYUCH 3 MOXIJHUM IO30BOM MpPO BiJIIIKO-
IyBaHHS 30UTKIB, 3aBJaHMX TI'OCHOJAPCHKOMY TOBapHCTBY HOro I0CaJ0BOIO
0c00010, moJjanuM BignoBigHO a0 craTTi 54 I'TIK Ykpainu, 3MEeHIICHHS pO3Mipy
MIO30BHUX BHMMOT, 3MiHa IIpeAMeTa a0 MiJCTaBU I030BY, YKJIAJEHHS MUPOBOI
yronu, BiIMOBa Bij amensnidHOi abo KacaliiiHOT cKapru, 3asBH HPO HEPErIis
pillIeHHs cyay 3a HOBO BHSIBJICHHMH a00 BHKIIOUHMMH OOCTaBHHAMHU MOJXKJIMBI
JMIIe 32 MHCHMOBOIO 3TOJOI0 BCIX BIACHHKIB (Y4acCHMKIB, aKLiOHEpiB), sKi B
JaHill cripaBi AilOTh B iHTepecax I0pUANIHOI 0co0H. Taka MO3HUIisl MOSCHIOETHCS
THUM, IO BJIACHUKH, YYaCHUKU (aKI[IOHEPH) «BUKJIMKAIH JIO KHUTTSI» IO30B,
CIPSIMOBAaHMM Ha 3aXUCT iX BIACHUX IHTEPECiB, NUIIXOM 3aXUCTy IHTEpECiB
CaMoro TOBapuCTBA. A OCKUIPKM CaMe TOBapUCTBO HE 0a)kaylo 3axXHIIATH CBOT
IHTepecH A0 MOPYIICHHS POBaKEHHS Y CIIPaBi, TO
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iHII[laTHBa BIJIMOBIJHOTO MpaBa Ha 3aXHUCT MEpeHIIa 3 PyK TOBAPUCTBA IO PYK

WOro y4yacHHKIB (akI[iOHEepiB), BiJl BOJI SKHX BXKE W 3aJCKHUTh MHTAHHSI

MIPUITUHEHHS Y¥ MPOJIOBKEHHS nporiecy. Takuii anroput™ Jiii BKa3ye Ha MEBHY

0COOJMBICTh, BUKJIMKAHY PO3IIISAIOM KOPIOPATUBHUX CIOPIB, HE MPUTAMaHHY

IHIIIUM MTO30BHUM MPOBAKCHHAM. JIOIIIFHOI BUIJISIAE TO3HILIS 3aKOHOABIIS,

o0 y pasi BIAKPUTTS NMPOBADKEHHS 3a TaKMM IO30BOM 3a3HaueHa IOpUIMYHA

oco0a HabyBae cTaTyCy II03UBaua, ajle He BIPaBi 3/ilicHIOBaTU CBOI poLieCyaIbHi

mpaBa Ta 000B’s3kM 0€3 3roJy BiacHUKa (y4acHUKA, aKLiOHEpa), SIKHH MOJaB
no30B. [TocagoBa ocoba, 10 sSKOT Hpea’ IBIECHHUHA 11030B, HE BIIPaBi NPEACTaBIISATH

IOpUIUYHY 0co0y Ta MPU3HAYATH HILY 0COOY Ul NPEACTABHULTBA IOPHIUYHOL

oco0u B AaHiil cnpasi. CaMe y LIbOMY IPOSIBISIE€TbCA creludika KOpIOpaTUBHUX

BiJTHOCHH, JI¢ BapTO PO3MEXKYBAaTH TOBAPHCTBO, OPTaH YIIPABIIHHA, SKUH MOXKE

MPEACTaBIATH OpUAMYHy 0co0y. OTKe, ChOroJHI MH MOXEMO BIIEBHEHO

BHU3HAYUTH, IO YYaCHMKH (aKUioHepH), SKi MOJaTd II030B, Yy SAKOCTI

MIPEJCTaBHUKIB TOBAPHCTBA, MAlOTh CTaTyC IO3MBaya, 3 OLIbII aBTOHOMHUMH

MpoleCyaJIbHUMH TpaBaMM, HIXK NMPOCTO YYaCHUK TOBApUCTBA Ta BiANOBiNadY 3a

MIOX1IHUM TI030BOM, TOBAPUCTBO Y pasi 3aroissHHs 10CaI0BOI0 0CO00I0 30UTKIB

TOBapuCTBY.
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kaHOudam ropuduyHUX HaykK, cmapwuli Haykoeul
cniepo6imHuk Haykoeo-docnidHo2o iHcmumymy
npasoeo2o 3abe3snevYeHHs iHHOB8ayilIH0O20 po38uUMKy
HATpH Ykpainu

KOPINMOPATUBHA ®OPMA IHCTUTYTIB
CNMiNIbHOIro IHBECTYBAHHA

OcoONuBICTh CTBOpEHHS (IHAHCOBHUX YCTAaHOB Ha PHHKY (DiHAHCOBHX
nocayr (mam - POIT) nonsrae B TOMy, 10 BOHU CTBOPIOIOTHCS TiJIBKH B Till
OpraHizaIiifHo-npaBoBiii (GopMi, ska BCTAHOBIICHA CIICI[IAIbHUM 3aKOHO/aB-
CTBOM. AHaji3 3aKOHOJIABCTBA JIa€ MOXKIIHMBICTh NMPUNTH O BUCHOBKY, IO TaKi
(iHAHCOBI YCTaHOBM CTBOPIOIOTBCA Ta (DYHKIIOHYIOTH Y «MOIU(IKOBAHUX
(«yckmamHeHUX») oOpraHisaiiitHo-npaBoBux ¢opmax. IIpocrexxuMo I1ie Ha
IIPUKJIaJi KOPIOPATUBHUX iHBECTUIIMHUX (OHIIB SK OJHOTO 3 BU/IB iHCTUTYTIiB
crinibHOTO iHBecTyBaHHs (nani - ICI).

BignoBigHO 10 CBITOBOI NPAakTUKU KOHIENTYaIbHO PO3PI3HAIOTh TPU
ocHOBHi 11paBoBi popmu ICI - kopropaTUBHY, TPACTOBY i KOHTPaKTHY. 3riJHO i3
3akoHoM Ykpainu «IIpo iHCTUTYTH CHIIBHOTO iHBECTYBaHHs» (Iaii - 3aKOH PO
ICI) [1] ICI nmpencraBieHi iHBeCTHUiHHMMH (GOHAAMU JBOX  BHJIIB:
kopriopatuBHUMH (naii - KID) ta naiioBumu (nani - [1ID), cyTHICTh poOOTH SKHX
HOJIATAE B TOMY, 1110 LIJIIXOM eMicii Ta npojaxy LiHHUX NanepiB GoHx 3ailicHI0E
MO€IHAHHS pecypciB IpiOHuX iHBecTOpiB. OO’€qHAHI pecypcH iHBECTYIOThCS B
L[iHHI nanepu, 00’ €KTH HEPYXOMOCTI, BAJIIOTY Ta iHIII aKTHBH, 0 HE Cylepeyarhb
BUMOTaM 3aKOHOJABCTBA.

KI® Bignocurscs 1o ICI kopriopaTuBHOi (GOpMH, € FOPUANYHOIO OCOOOIO i
CTBOPIOETECS Yy hopMi akmioHepHOTo ToBapucTBa. [Ipore mis 3akoHy Ykpainu
«IIpo akmioHepHi ToBapucTBa» (faii - 3akon npo AT) [2] He MOMKPIOETHCS HA
aKI[IOHEPHI TOBAPHCTBA, SKi CTBOPEHI, MIFOTh Ta MPUIMHSAIOTHCS BiAMOBITHO 10
3akoHomaBcTBa mpo ICI, a ocoOmMBOCTI TPaBOBOTO CTaTyCy, CTBOPEHHS,
JUSUTBHOCTI, TIPUIIMHEHHS, BUAITY OCTaHHIX, BKIouaoun i KI®u, Bu3HaYar0ThCS
3aKOHAMH, L0 PETYITIOIOTH MOPSIOK HaIaHHs (D iHAHCOBHX IMOCIYT Ta 3IiHCHEHHS
0aHKIBChKOT AisIbHOCTI. Y pasi cymepeunocti HopM 3Y mpo AT 3 HOpMamu
3aKOHIB, L0 PETYJIIOIOTH MOPSIOK HalaHHS (iHAHCOBUX MOCIYT Ta 3MiHCHEHHS
0aHKIBCHKOI AisUTBHOCTI, HOPMH CaMe TaKHUX 3aKOHIB MAlOTh IiepeBary (4acTUHHU 5
16 3Y mpo AT).

BigmosigHo i3 3akoHoM KI®D Moxe OyTH CTBOPEHWI BHKIIOYHO MUITXOM
3aCHYBaHHs. 3IUTTS, IIONUI, BWALL, TPUEJHAHHS YH IIEPETBOPEHHS HOTO
3a0oponsieTscs. KID BBakaeThCs CTBOpEHUM 1 HabyBae cTarycy IOpUAMYHOL
ocobu 3 mHs Horo nepkaBHOI peectpauii, a crarycy ICI Bim HaOyBae 3 mHs
BHECCHHSI BIJIOMOCTEH Mpo HbOTO 110 €arHOoTO AepkaBHoro peectpy ICI.
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KI® npoBaguTh BUKIFOUHO JISUTLHICTB 31 CIUJIBHOTO 1HBECTYBaHHS 1 /i€ Ha
MiJICTaBl CTAaTyTy Ta perjaMeHTy. Y HallMeHyBaHHI (OHIY, HABEJICHOMY B HOTO
CTaTyTi, 0OOB’SI3KOBO 3a3HAYAIOTHCS CJOBA «KOPHOPATUBHHUN I1HBECTHIIHHUIN
douny, Tum, Bua, kimac (y paszi sgkmo (GOHA € crheriamizoBaHuM a0o
KBaTi(piKaliiHUM) Ta HAJISKHICTh HOTO 70 Oip>KOBOTO 200 BEHUYpHOTO (HOHTY.

Opranizauniiina ennicts KI® nonsrae y BCTaHOBJIEHHI HOro BHYTPILIHBOT
CTPYKTYpHU, KOMIIETEHLiI OpraHiB Ta MOpsAAKY iX (yHKIiOHyBaHHS. OpraHamu
KI® € 3aranbHi 300pu aKI[iOHEPIB Ta HAIJIAA0BA Paja, yTBOPEHHS IHIIUX OPraHiB
y npoMy (GoHzi 3a00poHeHO 3akoHOM. Bumum opranom KI® e 3aranbsi 360pu
aKIioHepiB, KOMIIETeHLis sKoro 3azHaueHa y ct. 17 3Y mpo ICL Ilpononyemo
JIOTIOBHHTH TOBHOBA)KCHHS 3arajbHUX 300pIiB 3aTBEPUKCHHSM PETIIAMEHTY Ta
3MiH JI0O HbOTO, 110 OOIPYHTOBYEThCS CIIPSIMOBAHICTIO iHTEpEeCiB iHBECTOPIB y
TPAHCIAPCHTHOCTI HANIPSMIB Ta yMOB BUKOPUCTAHHS IIEPEIaHUX HUMH KOIITIB 5K
rapaHTii OTpUMaHHS 1HBECTHULiIfHOrO MpUOYTKY Ta HEOOXiJHICTIO PO3LIMPEHHS
3ay4CHHS aKI[IOHEepiB/y4acHUKIB 1O (OpMYBaHHS 3MICTy IbOTO JIOKAJIbHOIO
akty. CIi 3BepHYTH yBary Ha Te, 110 3arajbHUM 300paM HaJeXKUTh: IPUHHATTS
pitieHHs po 0OpaHHs (3aMiHy) KOMIIaHii 3 yrpaBiiHHsA akTuBamu (nami - KYA)
Ta YKJIAJCHHS [OroBOpY 3 Hew, ockinbku KID Ha BiaMiHy Big opraHiB
ynpaBiiHHs 3Bu4aiiHoro AT He Mae BHKOHABUOTO OpraHy i Horo QyHKIIT
BukoHnye KYA Ha mizcraBi qoroBopy mHpo yrpaBiiHHA akTuBamMu. KYA Mae
craryc mpodeciiiHOro ydacHHKa (OHIOBOTO PHHKY 1 OTpPUMY€ JILICH3II0 Ha
ynpagninas aktuBamu [Cl 1 BUCTyTa€e y BiTHOCHHAX 3 TPETIMU 0COOaMH BiJ| iMEHI1
i B inTepecax KID.

TakuM YKMHOM, i3 TPHOXJIaHKOBOI cTpykTypH opraniB AT y KI® BincyrHiit
BUKOHABYMI OpraH, SKUH 3a CBOIM ()YHKLIIOHAIBLHUM NPH3HAYEHHSAM 3iHCHIOE
KEpIBHULTBO MOTOYHUMHU CIpaBaMH IOPHIUMYHOI OCOOM y MexXax HaJaHHX
MOBHOB&KEHB SIK MOCTIHHO Mif0oumMid opraH. 3arajbHi 300pH € BUIIUM OPraHOM
KI®, ski BiH MOBHHEH CKIMKATH MOpoKy. OqHAK, 3BaXKal0uy Ha Ty OOCTaBHHY,
mo y KI® Hemae MOCTIHHO [if04Oro BHKOHABUOTO OpraHy, iX CKIMKAHHS
3niiicHioe KVA.

@®opmyBanns HarmsnoBoi paxu KI® Ttexx mae meBHi ocobmuBocTi. Tak,
(hopmyBaHHs 11 CKJay Ta MOBHOBaKEHb BHU3HAa4YatoThes craTryroM KID, a wieHu
HAarJIsA10BO1 paau 00MpaloThes 3arajJbHUMHU 300pamu akuioHepis. Ciix BigMiTUTH,
o y nonepeanii pegaxuii 3akony npo ICI Oyio0 BcTaHOBIIEHO Iepenik ocio, sKi
He Mornu OyTu wieHamu Harisinosoi paau KID, 1o skux BiTHOCWINCH 30KpeMa
npexncraBHukd KYA, ToproBui miHHMMHU manepamy, siki o0cayroByiots KI®D, ix
noB’si3aHi  ocoOM, TIpEACTaBHMKM  30epiraya, peectparopa, ayauropa,
He3aJIe)KHOTO oliHoBavya MaiiHa KI® Ta nmoB’si3aHuX 3 HUMH 0Ci0. Y YMHHIN Ke
penakiii 3aKoHy Takux 0OMEKeHb BIJHOCHO BKa3aHMX OCi0 HE 3a3Ha4YCHO, X0ua
3pobutH 11e Oyn0 6 mouinbHUM. TakuM YMHOM, CTPYKTYpa OpraHiB yIpaBIiHHS
KI®D € «aB0IaHKOBOIOY. .

KI® mae BimokpemieHe MaifHO, HAasBHICTB SIKOTO € OCHOBHOIO TapaHTIEIO

BUKOHaHHs MalfHOBUX 3000B’s13aHb nepe]] kpenutopamu. Binokpem-
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Bopucos 1.B.

JICHICTh MaiiHa BHPAXAaETbCS y TOMY, IO BOHO HaJeXHTh (DOHIY Ha MpaBi
BJIACHOCTI Ta BiJJOKpEMJICHE BijJl MaifHa aKI[iOHEpiB, IHIINX OPUAMIHUX OCIO Ta
JePIKaBH.

Jlo nepkaBHOi peecTpallii KopropaTuBHOTO ()OHAY Ta HOrO CTaTyTy B
OpraHax JIep»KaBHOI peecTpalii 3aCHOBHUKaMH KOPIIOPATHBHOTO (pOHIY TOBUHHO
Ooyru cmmayerno 100 BifICOTKIB pO3Mipy MOYATKOBOTO CTAaTYTHOTO KaIliTaly.
OrulaTa 3aCHOBHUKaMM akKIiii (OHIY 3IIMCHIOETHCS BHKIIOYHO KOIITAMHU
(MMOBIpPHO 3aKOHO/IABEIb BUIYCTHB CJIOBO «TPOIIOBHMHY). 3rigHO 31 cT. 13
3aKoHy MiHIMAJILHUH PO3MIp CTATYTHOTO KaIliTally KOPIIOPATUBHOTO (OHAY Ma€e
craHoBUTH 1250 MiHIMaTBbHUX 3apOOITHUX IUIAT y MICAYHOMY PO3MIpI,
BCTaHOBJICHOMY 3aKOHOM Ha JieHb peecTpalil (OHAY SK HOPHIMYHOI 0COOH.
IMopsok 30LTBIICHHS Ta 3MEHIICHHS CTAaTyTHOIO KalliTally KOPIOPaTHBHOTO
(¢oHOy BCTaHOBIIOETHCS HalioHaNnbHOIO KOMICI€l0 3 I[IHHHX TManepiB Ta
¢donnosoro punky HKIIIOP (nani -. HKIIIOP).

IIpunnunosoro BigminHicTio KI® Bix inmmx AT € 4iTKO BperysiboBaHa
Ipolenypa Horo CTBOpPEHHs i3 3aKOHOJABYO BCTAHOBJIEHOIO HEOOXIIHICTIO y
JOTPUMaHHI NOCHigoBHUX eramiB (4. 4 cr. 8 3akony mpo ICI) :1) mpuiiHsTTs
300paMyl 3aCHOBHHKIB DIIICHHS IPO CTBOPEHHsS (DOHIY, 3aTBEP/UKCHHS IPOCKTY
Horo craTyTy Ta pillleHHs PO IIPUBATHE PO3MIIEHHS akuii ¢hoHAy; 2) HOAaHHS
1o HKIITI®P 3asBu Ta BCiX JOKYMEHTIB, HEOOXITHUX /IS IOTO/KEHHS IIPOEKTY
CTaTyTy Ta peecTpamil BHIIYCKY aKIiifi 3 MeToo (OpPMYBaHHS IOYATKOBOTO
cTaTryTHOro Kamirany ¢onny; 3) peecrpauis HKIIIOP Bunycky akuiii Gponny,
HOTO/DKCHHSI MPOEKTY HOro CTaTyTy Ta BHAada THMYacOBOTO CBIJOLTBA IIPO
peecTpallito BUIYCKY aKiliif; 4) MpHUCBOEHHS akKisM (GOHAY MiKHAPOIHOTO
imeHTH]iKaiiHOrO HOMEpa IIHHUX MamnepiB; 5) YKJIAJACHHS 3 JCMO3UTapieM
LMIHHUX TIallepiB JIOTOBOPY TpO OOCIyroByBaHHS eMicii akiiii ¢oumy Ta
odopmieHHs robankHOrO ceprrdikaTta; 6) MpUBaTHE PO3MIIICHHS aKIlii cepes
3aCHOBHUKIB (OHAY; 7) OIiara MOBHOI HOMIHAJIBHOT BapTOCTI akiiii GoHay 3
MeTO0 (OpMyBaHHsS ITOYATKOBOTO CTATyTHOTO KamiTamy; 8) 3aTBepKeHHS
YCTaHOBYHUMH 300paMu (OHAY pe3yJbTATiB MPHUBATHOTO PO3MIIICHHS aKIlii
cepell 3aCHOBHUKIB (DOHIY, 3aTBEPDKEHHS CTAaTyTy, OOpaHHS WICHIB HAIJIAI0BOT
panu oHIy, 3aTBEpKECHHS MPOEKTIiB noroBopiB 3 KYA Tta 30epirauyeM akTHBiB
douny; 9) nepxaBHa peectpailist (oHAy Ta ioro cratyry; 10) ykinaneHHS
norosopiB 3 KYA ta 36epirauem aktusiB ¢pouay; 11) moxanus o HKITIOP Beix
JOKYMEHTIB, HEOOXiTHUX IS peecTpalii 3BiTY MPO pe3ylbTaTH NPUBATHOTO
PO3MIIIEHHS aKLili cepeA 3acCHOBHUKIB (HOHIY, PETIaMEeHTy Ta BHECEHHS
Bigomocreil npo ¢oua o Peectpy; 12) oTpuMaHHS CBIZOLTBA MPO PEECTPALLIO
BUITYCKY aKIii (OHIY, 3apEeCTPOBAHOTO PErJIAMEHTY, CBIIONTBA MPO BHECCHHS
1o Peectpy Ta 3apeecTpoBaHOrO 3BITY PO PE3YJILTATH MPUBATHOTO PO3MILLICHHS
aKIii cepel] 3aCHOBHUKIB (DOHTY.

Ha mowment peectpanii KI® nosunen: 3atBepantu pernament ICI; yknactu
JIOTOBIP 3 ayJANTOPOM, a TAaKOK HAJATH OPUTiHAJT ayJUTOPCHKOTO BHCHOBKY IPO
MOBHY CIUIaTy TIOYaTKOBOTO CTAaTYTHOTO KalliTaldy, YKJIacTH JOroBip 3

HE3aJIeKHUM OLIHIOBaYeM HEPYXOMOI'0 MaiiHa.
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IIpo nuTanHHA MO0 KOPIIOPATUBHUX TIPAB MOAPYHKS

Takum uuHOM, 10 (YHKIIOHATBPHUX TPABOBUX 3ac00iB OpraHizariii-
Ho-TipaBoBUX (opM KID, B kX BiIOMBaIOTHCS MaiHOBI IHTEPECH 3aCHOBHUKIB
Ta YYaCHHUKIB, BITHECEHO: a) CHeIliaNi3alilo y MeXax BUKIIOYHOI rOCHoAapChKOi
MPaBO3/IaTHOCTI; 0) M0JaTKOBI (PO3IIMPEHI) €KOHOMIKO-TIpa- BOBI BUMOTHU [0
CKIaZy MaifHa Ta BUMOra IOJO BHUKIIOYHO IPOIIOBOI (OPMH CTaTYyTHOTO
Kamitaly; B)  OOOB’SI30K  NPUHHATTA  perNIaMEeHTy  SK  JIOKaJIbHOTO
HOPMaTHUBHO-IIPAaBOBOTO AKTY, L0 PETYIIIOE IHBECTULIHHY AisnbHICTH GOHAY; I)
JIBOJIAHKOBY CUCTEMY OpIaHiB YIpaBIiHHA 13 NepeHeceHHAM GYHKIIH BuU-
KOHABUOI'O OpraHy Ha TpeTio ocoly - KVA.

1. Ilpo incmumymu cninenoeo ingecmysanns : 3axon Yxpainu 6io 05.07.2012 p. Ne
5080- VI // Bioomocmi Bepxosnoi Paou Yxpainu. - 2013. - Ne 29. - Cm. 337.

2. Ilpo akyionepni mosapucmea : 3axon Yrpainu 6io 17.09.2008p. Ne 514-Y1//Bioo
mocmi Bepxosnoi Paou Vkpainu . - 2008. - Ne 50-51.- Cm.384

BytpuH-boka H.C.

KaHOudam ropuduvHUX HayK, doueHm Kaghedpu
yueinbHo20 npaea i npouecy TepHoNinbLCbLKO020
HayioHasibHO20 eKOHOMIi4YHO20 YHigepcumemy

NPO NMUTAHHA LLOAOO KOPMOPATUBHUX
MPAB NMOAPYXXA

3aBIsSIKM PO3BUTKY PUHKOBHX BITHOCHH B YKpaiHi, TOJOBHAM YHHOM, Ha
IUIAXY JO €BPOIHTEerpamii, MOXKHa KOHCTAaTyBaTH CTBOPEHHS pi3HUX (GopM
KOPIOPATHBHOI TisUTBHOCTI, sIKa, Ha JKajb, XapaKTepH3YEThCS HEY3TOKEHICTIO
3aKOHOJABYOTO PpETyIoBaHHA. MOXJIMBICTE JpYXHHH ab0 dUOJOBiKa CTaTH
3aCHOBHMKOM TOBapMCTBAa UM HAOyTH YacTKy B CTaTyTHOMY KalliTalli Takoro
TOBapUCTBA OKPECIIOE KOJIO MpaB Ta OOOB’S3KIB Cy0’€KTa KOPIIOPATHBHHX
BigHOCHMH. ToMy, aKTyalbHICTh JOCTIDKEHHS  NpOOJIEMHHX  aCIeKTiB
KOPIOPATUBHUX TIPaB MOAPYXIKS MOSCHIOETHCS ICHYBaHHSIM Ha 3aKOHOJABUOMY
piBHI Ha/J3BMYAiHO BENMKOI KIUIBKOCTI KOJI3id Ta NpOTalMH, KOTPi 3HAYHO
YCKJIQJHIOIOTh peallizallito KOPIOPaTUBHUX MPAB HOAPYHOKS.

JlocnipkeHHSIM TTUTaHb 11010 KOPIIOPATUBHUX IPaB MOJIPYXIKS TPHUCBS-
THJIM CBOT Mpali Taki BioMi HayKoBIi, sk : M.B. Anrokonbckka, O.B. be3nansko,
MLJL. Benkin, A.M. Benskosa, B.A. Bacuneera, I.B. T'enkin, H.C. T'nycs, B.C.
Tomanuyk, O.B. [d3epa, A.C. Hdosrept, O.0. €pomenko, H.M. €pmosa, O.M.
Kanirenko, O.P. Kibenko, T.B. Kamanina, K. Matsees, M.B. Omnpucko, B.O.
Pscenues, 3.B. Pomoscrka, B.M. Camoiinenko, B.I. Cemuuk, I'"M. Cepanos,
P.O. Credanuyk, [.B. Cnacubo-®@ateeBa, €.0. Xapuronos, }0.C. UepBoHui,
S1.M. llleBuenko, B.C. IllepOuna Ta iH.

Sk Bimomo, c1.69 CK VYkpainu Big 10.01.2002p. Ne 2947-111 nependauae
MPaBo MOJPYXKKs HA MO MaiiHa, sike € 00’€KTOM MpaBa X CIIBHOI CyMiCHOT

BitacHocTi [ 1, ct. 69]. 3rigHo 3 4. 1 ct. 61 CK Ykpainu 06’ekToM npasa
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Byrpun-boka H.C.

CHIJILHOT CYMICHOI BJIACHOCTI MOJPYXOKS MOXKe OyTH OyIb-siKe MaiHO, OKpiM
TOTO, SIKE BHUKJIIOUEHE 3 IHBUILHOTO obopoty [1, u. 1 ct. 61]. BogHouac Bin-
noBigHO 110 4. 1 cr. 190 1K VYkpainu Big 16.01.2003p. Ne 435-T'Y [2] maitHo €
0CcOOIMBUM 00’€KTOM, /IO SIKOTO BIJHOCATh OKpPEMY pid, CYKYIHICTh pedueH, a
TaKOX MalHOBI NpaBa Ta 000B’s13ku [2, 4. 1 cT. 190].

IHakmie KaKy4w, i Yac MOALTY CHIJIBHOT BIACHOCTI TOAPYXIKS BilO-
KpPEMJICHHSI CTOCYIOTBCS HE TUIBKM peuci, a i MaliHOBUX mpaB Ta 00OB’S3KiB,
1010 00 €KTIB MpaBa IX CHIJIBHOTO CyMicHOTO MaiiHa. [IpoTe ciij MaTu Ha yBasi,
IO CY/IOBa MPAaKTHKa MOKa3ye, MI0 B OLIBIIOCTI BHIAJKIB CYAH PO3IIISAAIOTH
cUTyallii MoJily B OCHOBHOMY pEYei, IO 3HAXOIAThCS y CIUIBHIN BIaCHOCTI
HOAPYXKS (HANPHKIAM, MPEIMETH JOMAIIHBOTO BXXHTKY, I'POIi, HEPYXOMICTh
tomo). IIlo crocyerbcst iHIMX (GOPM BIACHOCTI, TO PIMICHHA TPO iX TOMALT
BIJTHOCHO Pi/IKiCHE, 1 TIOSICHIOETBCS THM, 1110: 1) IIpaBa BJIaCHOCTI Ta 000B’SI3KHU SIK
ocoOuuBUH TUN MaiiHa cTaad OiIbll IOMUPEHUMH B IMBIIBHOMY 00OpOTi
YkpaiHu NOpiBHAHO HEAABHO, i TOMY BCTAHOBJICHA CY/IOBA IIPAKTHKA iX MMOILTY B
YKpalHCBKOMY CYJOYMHCTBI 1€ He 30BCiM c¢opMoBaHa; 2) BHACILIOK
HEJJOCKOHAJIOr0 IIPaBOBOIO BPETyJIOBaHHS LOIO INHTAaHHSA icHye Oararo
TEXHIYHUX MpOOJIeM, SKi MEepenIKoHKaTh 0(OPMIICHHIO JIOKYMEHTIB Ha MO
MaiHOBHUX IpaB Ta 00OB’3KiB MOJPYACKS; 3) OUIBIIICTh 3BUYAHHUX I'POMAJSH
CIIJIBHOI BIACHOCTI MOAPYAOKS BBaXKae, 110 1ie 3arayibHi pedi [3, c. 82]. I3 Takoro
JTyMKOIO MOKHa HE 30BCIM IOTOJUTHCS, OCKUIBKYA Ha ChOTOJHIIIHIN JIeHb iCHYE
yKe yMMaJla KUIBKICTh TOBapHCTB, fKi i Iepe0yBaloTh y BIACHOCTI HOAPYIOKS,
aJKe BBEJICHHS CIIJIBHOTO Oi3Hecy HaOpaJio MoTyxHi 00epTH.

Sk crBepmxye 1.B. Cnacu6o-®areesa [5], «...kopropaTHBHE MPaBO MOXKHA
KOPOTKO BHU3HAYHTH SIK CYKYITHICTh MPABOBHX HOPM, IO PETYITIOIOThH BiIHOCHHHU
MiX KOpHOpaIli€ro Ta ii yuaCHUKaMHu (KOPIIOPATHBHI MPaBOBi BITHOCHHHK)...» Kpim
TOTr0, HAYKOBEIb 3a3HAuae€, M0 B YKPaiHCHKIH IOPHUCTIPYICHII € MOBHHH Xaoc
gepe3 Opak po3yMiHHS «KOPHIOPATHBHUX BiTHOCHH» Ta «KOPIOPATHBHUX IIPaB» B
1K ta T'K Vkpainu [2; 4]. Amxe, 3rigHo 31 ct. 167 TK Vkpainu kopropaTHBHUM
TIPABOM € IIPaBO OCOOH, YHs YaCTKA BU3HAYAETHCS Y CTATYTHOMY Karritaii (MaiiHi)
C€KOHOMIYHOI Oprasizaiii, BKJIIOYalOUd MpaBO OpaTH yd4acTh y VIpaBIiHHI
TOCIIOIapCHKOI0 OpraHi3aliclo, OTPUMYIOUH MEBHY YaCTKY MPHOYTKY OpraHi3aii
Ta MaiiHa y pasi T JiKBijamii BiAMOBIAHO 10 3aKOHOJABCTBA, a TAKOX IHIII
TIOBHOB&)KEHHS, Nepe0aueHi 3aKOHOM Ta HOPMAaTUBHAMH JTOKYMEHTaMu [4, CT.
167]. B xoHTeKCTI 1[bOTO, BUCHA 3a3Havae, mio B Ykpaini 3 2007 p. ckianacs
CyZOBa TNpaKTHKa, sKa BuXoxwia 3 moctaHoBu [lInenymy BCY Binremep sxe
HEBAKKO MPOTHO3YBaTH T€, IO CYAM BUHOCUTHMYTh NMPOTHIICKHI PIIICHHS 3a
aHAJIOTIYHUMHU criopamu. BogHOUac BapTo ouikyBaTH i crpoOu 3 OOKY OJTHOTO 3
HOAPYXXKS IOBEPHYTHCS 1O MEperisigy THUX CYAOBHUX pillleHb, SKi HaOymIH
yuHHOCTI. Apke 13 Pimenns KCY cnigye, mo moapykks 3aBXIu Majo MpaBo
CHIJILHOT BJIACHOCTI HAa MaiHO NMpPHUBAaTHOTO MIANPHUEMCTBA, a CYyJ CBOTO 4acy
(to6to 10 19.09.2012p.) mpu BHHECEHHI PILICHHS BUXOAMB i3 HMPOTHIICKHOTO.
IIpu
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IIpo nuTanHs MO0 KOPIIOPATUBHUX IIPAB MOAPYHCKS

oMy cami HopMu CK Ykpainu, Ha siki mocunacs cyf i siki TniymaunB KCY, He
MIISTaNA KOJAHUM 3MiHaM. ToMy NMPUPOIHO, 10 MOXKHA BOAYUTH HE3aKOHHICTh
YU HEOOTPYHTOBAHICTh TAKUX CYHAOBUX pimieHb. OJHAK MpH IbOMY OCOOH, SIKi
HAMaraTUMyTbCsl iX OCKap)KUTH, HapaXaTUMYyThCS Ha ICTOTHY Hpodiemy,
OCKUIBKH mizcTaB 1uia ockapskeHHs cr. 361 LIIK Ykpainu e mictuts. B 1.4 4.2
Iiei craTTi #Aerbcd JMIIE OpO Taky IIJACTaBy Heperisay pilleHHd 3a
HOBOBHUSBIICHUMH OOCTaBUHAaMH, sK BcTaHOBIeHHs Koucrurtyuifinum Cymnom
VkpaiHH HEKOHCTHTYLIHHOCT] 3aKOHY, IHIIIOTO IPABOBOTO aKTa Y IX OKPEMOTO
TIOJIOXKEHHSI, 3aCTOCOBAHOTO CYJIOM IIPH BUPIMICHHI CIIPaBH, Ta i TO JIMIIE B pasi,
SKIIO pillIeHHs CyAy lLie He BUKOHAaHEe. B TuX ke cuTyalisx, KOIM OJHE 3
HOAPYXOKS, BBa)KalouM HeclpaBeUIUBUM, 1o miciast 19.09.2012p. cynu HaOynu
MiJCTaBy Ul BUHECEHHs PIILICHHS NPO 3aJ0BOJICHHS I030BY NP0 HOALT MiX
HOAPY>OKAM MaiiHa NPUBATHOTO IiIPHEMCTBA, Y TOH Yac, KOJIM PaHilll MOoiOHUX
HiACcTaB Ccyau He BOayalaM, Xxoua HOpMa IpaBa HE 3MiHMIACS, NMOAPYAOKS He
MaTUMYTh IIAHCIB 3aXUCTUTH CBOI MOPYIIEH] TAKUM YHHOM IIpaBa[6].

o crocyeTbcs MOMIMPEHHS PEXUMY CIUIBHOI BIACHOCTI O KOPIO-
paTHBHUX MpaB, MPUAOAHUX OJHUM 13 MOAPYXOKS MiJ yac HLIHO0Y, ChOTOHI
HeMa€e €MHOT TOYKH 30py. OTKe, 3 BUIE3raJaHuX 3aKOHOJABUMX IOJIOKEHb Ha
NepIINid TOTIAN, 3 BHCHOBKY BHIUIMBA€E, [0 PEXKUM CIUIBHOI BJIACHOCTI
MOLIMPIOETHCS HAa KOPIIOPATHBHI MpaBa, MpUA0aHI OJHUM 13 MOAPYXOKS MiJ Yac
HuTI00Y, 1 TOMy HEO0OXITHO OTPUMATH 3TO.Ty 1HIIIOTO 13 OAPYXIKS Ha BiIUYKCHHS
aKI[ii, aKIiil y CTaTyTHOMY KaIliTalli TOIIO Ta BPaXOBY€E KOPIIOPATUBHI MpaBa Mpu
posmoaimi Maitna noapyxoks [7]. Ilpore AyMKH yueHHX 3 IIbOTO TMHTAHHS
posxomunucs. Tak, mo3utist I. B. XKuninkoBoi Taka, 1110 akIiii He CJiJ BiIHOCHTH
0 O00’eKTIB TpaBa CHUIBHOI BJIACHOCTi, HAaBiTh SIKIO BOHM TNpHIOaHI 3a
crineHuMU pormamu moapyxoks [8, ¢. 121]. Takox € Aymka, MO «.. .aKIIl,
npuadaHi 32 paxyHOK CIUIBHUX KOIITIB MOAPYXIKSA BIIHOCATHCS 10 1X CHIJIBHOT
BJIaCHOCTI. BiguyKeHHs TakMX aKiii OJHUM i3 TOAPYMOKS MOXKIHBO JIMIIEC 3a
3rofIoK0 1HIIOTO 3 moApyXxks.» [9, c. 42]. Ilnenym Bepxosuaoro Cyny Ykpainu y
cBoiil ITocranosi Ne 11 Bix 21.12.2007p. «IIpo npakTHKy 3aCTOCYBaHHS CyJaMHU
3aKOHOJIABCTBA IIPU PO3MIAAL CIPaB MPO MPaBO Ha LUIOO, po3ipBaHHA LITIOO0Y,
BU3HAHHA HOTO HEJIMCHUM Ta MO CIIJIBHOTO MaliHa MOJPYKAKs» 3a3HAYMB, 1110
OpU BUpIMIEHHI NHTaHHSA pO3MOALNY MaiiHa y ¢opmi akuii y dQonmax
TOCIIOJAPCHKUX OpraHizaliil, cyau NOBUHHI BHUXOAUTH 3 TOr0 (akTy, IO
BUPIIIEHO NMUTAHHA HpO iX MOJIT B 3aJ€XKHOCTI B BHAY IOPUAUYHOI 0coOH,
oprasizamiiiHo-npaBoBoi ¢opmu T IisTIBHOCTI, XapakTepy NpaBOBIAHOCUH
MOJPY}OKS IOA0 TOMOIAPCHKOTO MIMPpUEMCTBA. 30kpema, [IinenyM nofinss akuii
Ha CHUNbHY BIACHICTh MOAPYXOKSA, TOAI SIK YacTKa y CTaTYTHOMY KamiTai
TOBapUCTBA 3 OOMEXKEHOI0 BiANOBINANBHICTIO Ta MalHO TNPHUBAaTHOTO
MiANpHEMCTBA, SIKe He MOXe OyTH Ki1acu(ikoBaHO SIK 00’ €KT CIINBHOI BIACHOCTI
[10]. Onnak, cynu He 3aBXIU AOTpUMYBanucs HactaHoB [Inenymy. Hampuxnan,
BepxoBuuit Cyn Ykpainu y cBoemy pimenHi Bix 26.10. 2011p. [11] ta Bumomy

Creliani3oBaHOMY Cyai YKpaiHU 3 po3riis-
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Iy KpUMiHaJbHHMX clpaB y cBoill mocraHosi Bin 30.05.2012p. [12] niifmos
BUCHOBKY, II0 aKIlis 3aCBiAYYy€ IPOILIOBI KOIITH YM IHIIE NPaBO BIACHOCTI, i
BH3HAUYa€ BIJIHOCHHU MK 0CO0O0, ska ii momicTwia (BHIaja), BIACHUKA Ta
nependauae BUKOHAHHS 3000B’53aHb BiANOBIAHO 70 YMOB HOro po3MillieHHS, a
TaKO0X MOMJIUBICTh Iepejadi Ipas, 10 BUMIMBAIOTH 3 [IbOTO JOKYMEHTa HIIUM
ocobam (4.1 cr. 194 LIK Ykpaiun). L{s yacTka € HENonijbHOIO, TOMY aKLiOHEp
Ha0OyBa€ NOBHUH CIEKTp KOPHOPAaTHBHUX IpaB Ta OOOB’SA3KiB, fKi HaJEXaTb
TUIBKU OJHOMY 3 HOPYXOKS, SKUH BOJIOJi€ IIHHUMHU IalepaMu, a y BUMNAAKY
po3ipBaHHs IUTI00Y, BApTICTh akliif TOBUHHA OyTH BKIIOYEHA JI0 BapTiCTh MaiiHa
HoApyxoks, Mo mimmsrae moximy [11; 12]. o cTocyeTbcs HpPUBATHOIO
ninnpuemuunTea, Koncrurynitauit Cyn YkpaiHu B3sB NPOTHIIEKHY IO3UILIIO.
Pimennsam Koncruryniitnoro Cyny Yxpainu Big 19.09.2012 p. Ne 17-pni /2012 y
CIIpaBi PO KOHCTUTYIiHHE 3BepHEHHS NpuBaTHOrO mHinnpuemctsa «IKIO» mozno
0o(iliHHOTO TIyMaueHHs MOJO0XKEHb TIYMAaueHHS MOJO0KEHHS YacTHHH MepIIol
crarti 61 CK Ykpainu yxBajeHo, 10 CTaTyTHHI KariTan Ta MaifHO ITPUBATHOTO
MiAPUEMCTBA € 00’ EKTOM TIpaBa CIiJbHOTO BOJOAiHHS moapyxoks[ 13]. Ha mymky
OIMBIIOCTI BYCHWX, IisI TO3UIlS MPaBUIbHA JIMIIE CTOCOBHO YHITapHOTO
MPUBATHOTO MiAMPUEMCTBA, CTBOPCHOTO OJHHUM 3aCHOBHHKOM, 0€3 poO3mojiiny
HOro 4YacTKM B CTAaTyTHOMY Kamitami. [0 Takoro mignpHEMCTBA MaifHO
HepefacThesl 3aCHOBHUKOM Ha MPaBO TOCTIOAAPCHKOTO YIPABIIHHS 1 € €IMHUM
MalfHOBUM KOMIUIEKCOM. Y BHIAAKy CTBOPEHHS HPHBATHOTO IiANPHEMCTBA
BHECOK 3aCHOBHMKA B CTaTYTHHMH KamliTal HE € O0’€KTOM CIUIBHUX IIpaB
BJIACHOCTI MOAPY}OKs. BogHOUAC, y cipaBi mpo po3MOIis MaitHa MOIPYKKSI 1010
BHecKy B craryTHuid Kamita TOB «I"padit-Yx» BUCIOBUB IyMKY, 110 MPaBOBa
dbopmMa BITHOCHH y TIPHBATHOMY MiJIPUEMCTBI 1ICHTUYHA KOMIAHIsIM 3
oOMexeHOI0 BinmoBimampHicTiO. Pimennsm Big 15.03.2013 p. Bumwii
crenianizoBanuil cyq YkpaiHu 3 po3MIsay LUBUIBHUX Ta KPUMiHAJbHHUX CIpPaB
CKacyBaB PIIlIEHHS Cy/iB MepIIoi Ta amneNsAliiHOl iHCTaHILiH, 9Ki He BpaXyBaiy,
1o BixnosiaHo fo pimenHs Koncruryuiitnoro Cyn Ykpainu Big 19 Bepecus 2012
p. Ne 17-pr / 2012, cTaTyTHU Kamitag Ta MaiHO MPUBATHOTO IiJNPHEMCTBA €
00’€KTOM CHIJIBHUX IPaB BJIACHOCTI MOAPYXOKS. BUKIIOUMBIIM 31 CHUIBHOT
BJIACHOCTI HMOAPYXKS BHECOK y CTaTyTHHMH KaIliTal TOBApUCTBA 3 OOMEKEHOIO
BIANIOBIAJBHICTIO, CyAU ()aKTUYHO HE BCTAHOBIIOBAIM 3arajlbHy CyMY CIHIJIBHOT
BJIACHOCTI MOJPYXCKS Ta i BApTiCTh 1 TOMY HE MPAaBUIIBHO JiMIIIM BUCHOBKY, IO
1€ HEMOXITUBO po3aiauTH [14].

TaxkuM 4MHOM, KOPIOPATHUBHI IpaBa, HaOyTi OAHUM i3 MOAPYACKS Mix yac
1uTI00y, X04a i Hajexarh JI0 3arajibHOi BIACHOCTI, 3IHCHIOIOTHCS JIUIIE OJHUM 3
HOAPYXOKS, SKHH € YICHOM TOBapHCTBa. BBaxkaerTbcs, IO HpH 3AifICHEHHI
KOPIIOPATHBHUX IIPaB, OJHH i3 MOAPYACKS Ji€ 3a 3rOJOI0 IHIIOTO YOJIOBiKa /
npyxuru. ToMy, MOXXHA 3pOOUTH BHCHOBOK, IO CHOTOJHI, IO BIXHOIICHHIO IO
IPaBOBOTO PEXHMY KOPIIOPATHBHHX IIPaB MOAPYXOKS, HeMae KOHCEHCYCy He
JIMIIE B 3aKOHOAABYMX aKTax, aJie i y CyJOBil MPaKTHIII.
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dokmop puduU4YHUX HayK, npoghecop, 20/108HUL
Haykoeul cniepobimHuk JlTabopamopii npo6siem
KopriopamueHoeo npasa HLl npueamHozo0 npaea i
nionpuemHuymea imeHi akad. ®. I Bypqyaka HAlpH
YkpaiHu, 3aeidyeay kagheOpu yueinbHO20 npaea
Hae4alslbHO-HayKo8020 pPUOUYHO20 iHcmumymy
ABH3 «lMpukapnamcbkulli HayioHanbHUl
YyHisepcumem imeHi Bacunsi CmedgpaHuka»

A0 NPOBJIEMU 3AXUCTY KOPINMOPATUBHUX
MPAB Y NPABI YKPAIHU

Ha cwhorogni mpaBo, sk 00 €KTHBHa pealibHICTh, TSHKI€E O BCE OLIBII
YCKIaTHEHNX CHUCTEMHUX (OPM CBOTO YHNOPSAKYBaHHS Ta IiJABUIIEHHS Ca-
MOOpPTaHi3alifHOro NOTEHIialy CTPYKTYPHUX KOMIIOHEHTIB JaHOi pealbHOCTi [1,
c. 24]. Yu He HailiOlb1e caMe opraHizaliiiHui NoTeHIial mpaBa OyB BTIICHUH y
IMusinsHOMY Kozaekci Ykpainu 2003 poky. PerynsTuBHe npaBo BiIXOOUTH Bif
XKOPCTKUX HOPMATUBICHKUX 3acajl, AUKTYIOUU OKpEMOMY iHIUBiY, 10 floMy citif
poburu. IIpaBoBa cucTeMa cKopillle Opi€HTYe Ha BCTAHOBIICHHS paMOK IPaBOBOL
cB0OOIM IHIUBIIyyMa, OPiEHTYIOYM HOrO Ha HEOOXIJHICTb CAMOBHU3HAYEHHS Ta
peamizaiii CyCHIIBHUX MOMJIUBOCTEH. PerynatuBHi HOpMH HaOyBalOTh
B3a€MOY3TO/DKCHUX (OPM, 3aJIUIIAIOYM BEIMKUI MPOCTip IS 1HAMBiZYyalbHOL
IpaBoBOi «iznei». SIke CIiBBiIHOIIEHHS HOPMAaTUBHHX IIOJIOXEHb 1 IPaBOBOIO
npoctopy? CycHniibCTBO BH3HaYa€ CaMOCTiiHO. B OCHOBi 3BOPOTHBOTO 3B’S3KY
nmoBuHeH OyTH TOKIageHud KoedilieHT aHamizy e(EeKTUBHOCTI IPaBOBOTO
PETYNIOBaHHS, a TaKOX piBEHb INPAaBOCBIIOMOCTI CYCIIUIBCTBA, MOPAIBHOCTI,
BHCOKOI NpPaBOBOi KyJNbTypd. UMM BHIIMH piBEHb NPAaBOBOTO MHUCIECHHS, THUM
OuTbIIUii TIpoCTip TpaBoBOi CcBOOOAM. IIparHeHHS BpETryJIIOBATH OYIb-SIKY
MOBEIIHKY IHAMBIAYyMiB - 1e sK OopoTucss 3 BiTpskamu. HapomkeHHs
MMO3UTHUBHOI HOPMHU Ma€ BiI0OYBAaTHCS TUIBKH IICIS YiTKOTO 3aMHUTY CYCIIBCTRA.

IixaBuM € Te, M0 B OCHOBI paMOK INPaBOBOI cBOOOIM MOKIAJIEHI 3a-
raJbHOBU3HAHI 3acajHW4l NPUHLUIN - CHPABEUIMBOCTI, PO3YMHOCTi, [0-
opocosicuocri. IlIpore, 6e33acTepexHe iX MOTpHUMaHHsS 3BeJIO O HaHIBEIb He-
OOXIZHICTh Y CYCHIIbCTBI OXOPOHHOTO 3aKOHY, IO € YaCTHHOK MyOIiYHOrO
npaBa. M. M. ArapkoB mmcaB, IO NPUBATHO-NIPABOBUIl Jlax 0e3 eleMeHTa
MyOJIIYHOTO TIpaBa YsIBUTH HE TaK BXKe i CKIaJHO. AJle YUCTO IyOJIiYHO TPpaBOBUIt
Naj ySBUTH 3Ha4YHO Baxkue [2, c. 37-39].

[HauBigyyMu, OynydH HeigealbHHUMH CYOCTaHIISIMH, HaBPSI 94 3MOXKYTh
0e370raHHO MiIOPAAKOBYBATUCS IPABOIOPAAKY. TOMY y CTpYyKTYpi myOJidHOrO
IpaBa € I[iJla HU3Ka OXOPOHHUX Taly3ei, sSKi MOKJIMKaHI 3aX1-
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CTUTHU Ta BIJHOBUTHU IHTEPECH OCIO - YUaCHHMKIB CYCHIbHUX BifgHOCHH. [Topyd i3
IHCTpyMEHTapieM NPHBATHOTO TpaBa, SKUH HOCHTh CTHUMYJIOIOYMH Ta
KOMIICHCAllIfHUI XapakTep, 3aco0M OXOpPOHHMX raiy3eil myOnidHOro mnpasa
HaJllJIeH]I TIPaBOM 3acTOCYBaHHS OCOOJMBOIO HACHiJKy MOPYLIEHHS 3aKOHHHX
IIpaB Ta IHTEpPECiB YYaCHUKIB CYCHiIbHUX BIAHOCHUH. TakuM 3aco00M CIyrye
KOHCTPYKISl IOPUAMYHOI BIANOBINANBHOCTi, SIKy CIiJ pO3IJIAaTH  SK
BIANOBITAJIBHICT IIepe]] CYCHIJIBCTBOM 3a INIPABOIOPYIICHHS - HEIOTPUMAHHS
BCTAHOBJIEHOTO IpaBonopsaaky. OpuauuHa BiJNOBIJaNBbHICTb - 1l€ OCOOIMBUI
BUJI BIUIMBY Ha IPaBONOPYIIHUKA - MOKapaHHA. B unHHOMY KpuMiHambHOMY
KoJleKci YKpaiHu MeTa IOKapaHHsS BU3HadeHa B 4. 2 cT. 50, sika BCTAHOBIIIOE HE
TUIBKHM Kapy Iepej CYCIUIBCTBOM, aje i BHIPABICHHS 3aCy/DKCHHX, a TaKoX
3arno0iraHHs BYMHEHHIO HOBHX 3JIOYMHIB SK 3aCy/DKEHHMH, TaK 1 IHIIMMHA
ocobamu.

Merto10 BIUIMBY Ha IPaBOIOPYILIHUKA y IIPUBATHOMY IIPaBi € HE CTiNbKU
HOro TMOKapaHHs, a, B MepIly 4Yepry, - BiJHOBIECHHS MOPYIICHOTO IpaBa Ta
KOMIICHCAIlis 3a MopyIieHHs. ToMy HaJIeKHHUI 3aXUCT Cy0’ EKTHBHUX TPaB - 1I¢ HE
TIIBKH 3aJIy4EHHS PeCypCy OJHI€l ray3i mpaBa, HaBiTh SIKIIO BiH 1 e()eKTUBHUM
JUIL TIOTEPIIOro. A KOJNM WIAEThCA NPO 3armoOiraHHs MPABOIMOPYIICHHSIM Ta
BiJIMIOBIAaTIbHICTE TEPE]] CYCIIIBCTBOM, TO 0€3 BUKOPHUCTAHHS YChOTO apCeHAITY
MpaBOBHX 3aco0iB He oOiiTHcsa. Omxe, Oylnb-sSKe MOPYIICHE MPaBO BUMAarae
3aJIy4eHHS JJI1 CBOTO 3aXUCTY YCi€l CHCTEMH ITPAaBOBHX 3aC001B, HE3aJEKHO BiJ
«MiCLIe3HaxXOKEHHS» TaKOT HOPMH.

Tlonin mpaBa Ha ranysi, skuil BiIOyBCs y paasHCBKY 100y BiirpaB CBOIO
HETaTUBHY POJIb K SIBHIIE, SIKE€ CIPUYMHIIO «IIPaBOBUIl cemapaTu3my. SIKIIo
MpOaHaJi3yBaTu NOCHIKEHHsI 100U CTaHOBJIEHHS Tally3eBOr0 MOJUTY MpaBa, TO
yci BOHHM PSCHIIOTh aBTOPCHKUMH KOHIICII[ISIMH PO3YMIiHHSI rajiy3i Ipasa,
OKpECIIEHHSIM BJIACHOTO NpeaMEeTy Ta METOJY, AKi OyIu BH3HAHI KIIOYOBHUMH Y
KOHCTaTauii ramy3i npasa. [Tonpu 3a3HaueHe, KOXKHA raity3b Oysa B CTaHi OLIYKY
BJIACHOTO iHCTPYMEHTAapilo 00 3aXUCTy MOPYIIEHUX MpaB, abo, MpHHaiMi, Ipo
LI 3a3HAayajocs Ha CTOPIHKAaX HAYKOBUX JOCIHiKEHb. AHAJi3 CTaHy 3aXHCTY
cy0’€KTUBHMX NpaB, HEPII 3a BCE, CBIAYUTH PO Te, IO UL HOPYLICHOrO IpaBa
HEMae 3HA4YeHHs, AKUil NpaBoBUH IHCTpyMEHT Oyle JUli LbOrO 3alydeHUi,
TOJIOBHUM € BiTHOBJICHHS IOPYIIEHOTO paBa abo X, sIK MiHIMYyM, KOMIIEHCAIIis 3a
nopyuieHe npao. He 3ajgumininack OCTOPOHb LUX TNPOLECIB i IMBUIICTHKA,
CTBEP/UKYIOUM, IO LUBUIBHE MPAaBO MICTUTh y CBOIX IIOJOXKEHHSIX BECh
HeoOXigHUH iHCTpyMeHTapiil U1 3aXKUCTy HOpYyLIeHUX IpaB rpoMaasH. [Ipote, sk
CBIYUTH MPaKTHKA, HOPYIICHUM CYO’€KTHBHHUM IMPABOM MOBHHHA OIKyBaTHUCS
ycsl IPaBOBa CUCTEMAa, a He TUIbKH OKpeMa rajy3b.

Ha cywyacHomy eTami pO3BHUTKY CTaH IPAaBOBOI CHCTEMH JO3BOJISIE BECTH
MOBY IPO OXOpPOHY Ta 3aXHCT KOPIIOPATUBHUX MpaB IHCTPYMEHTapieM SIK
MPUBATHOTO, TaK 1 MyOJiYHOTO mpaBa. B3aeM03B’sI30K MOPYIIEHHS HOPM IpHU-
BATHOTO 1 MyOJIIYHOTO MpaBa OUIBIN TICHUH, HIXK 1I€ 3a€THCS Ha TMEPILUii Mo-
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rasag. TimbKW CHCTEMHHMIT TOTIIS Ha HEBiJBOPOTHICTh HACTAaHHSA HETATHBHHX
HACIIIKIB [UIS HOPYIIHHUKA CTUMYJTFOE CTOPOHH JI0 MPABOMIPHOT MOBEIHKH.

Oco0muBy posib y 3a0e3Me4YeHHI OXOPOHHM KOPIIOPATUBHHUX IIpaB CIij
BiZIBOAUTU KPUMiHAJILHOMY 3aKOHOAABCTBY YKpaiHU. Xoua, BpaXOBYIOUH T€, 110
OJIHUM 13 NpIOpUTETHUX 3aBlaHb KpHUMiHaIbHOrO KojAeKCY YKpaiHH € 0XOpOoHa
HalBaXKJIMBIIIUX CYCHIBHUX BITHOCHUH, SIKi BUHUKAIOTh Y OyIb- SIKUX cepax, TO
3 IIbOTO IPUBOY AOLIIbHIIIE 3a3HaYaTH, 110 i/l KpUMiHAJILHO-IIPABOBY OXOPOHY
HiAnagaoTh He NPOCTO KOPIOPATHBHI IpaBa, a Ti CYyCHUIbHI BiIHOCHHY, SKi
BUHUKAIOTb 3 IPUBOJLY pealli3alii KOpInopaTUBHUX IIPaB.

LIiif MeTi mociayroBye Huska craTeil KpuMiHanbHOro KoJIekcy, siKi per-
JIAMEHTYIOTh BIAIOBIJHI MiSIHHS, IO TOCSTalOTh HA CYCIUIbHI BiJIHOCHHH, SIKi
BUHUKAIOTh 3 IPUBOAY peaizaliii KopIopaTUBHUX NPaB, sK 3104uHHI (cT. 205-1,
ct. 206, cT. 206-2, c1. 218-1, cT. 219, c1. 222-1, cT1. 223-1, cT. 223-2, cT. 232-1, CT.
232-2, ct. 356, ct. 364, c1. 364-1, cT1. 366, CcT. 367).

VYci 350unHY, AKi MOCATAIOTh HA CYCHINbHI BiIHOCHHU, IO BUHUKAIOThH
LIOZI0 pealtizallii KOpImopaTUBHUX MPaB, YMOBHO MOXHA MOUTUTH Ha TaKi BHIH:

1. 3n04nHHU, MOB’s3aHI 3 pPEHAEPCTBOM KOPIOPATHBHUX TOBAapHUCTB (CT.
205-1, crt. 206, ct. 206-2);

2. 31mo4nHHU, TOB’s3aHi 3 OAHKPYTCTBOM KOPIIOPATUBHUX TOBAPUCTB (CT.
218-1, cr. 219);

3. 31ounHM, TOB’S3aHI 3 HE3aKOHHMM BHITYCKOM, OOJIKOM Ta 00irom
iHEUX manepis (ct. 222-1, ct. 223-1, cr. 223-2);

4. 3mo4nHH, OB’ A3aHi 3 HE3AKOHHIM BHKOPUCTAHHAM YH HPHXOBYBAHHAM
iHcaimepchkoi inpopmartii (cT. 232-1, cr. 232-2);

5. 3mounHM, TMOB’sA3aHI 3 peaji3alli€l0 TMOBHOBAXEHb IPH 3IiHCHEHHI
rOCHOAaPChKOI TiSIIBHOCTI KOPIIOPATUBHUMH ToBaprcTBamH (cT. 356, cT. 364, cT.
364-1, ct. 366, cT. 367);

6. Inmri 37104MHM, OB’ A3aH] 3 NiSUIBHICTIO KOPIIOPATUBHUX TOBAPUCTB (CT.
358, cr. 365-1).

KpuminanbHa BifNOBINaJbHICTh 3a BUILE3a3HAUEHUMH CTATTAMHU - L€ HE
TiNBKU Kapa nepeJ cycniibcTBOM. Lli HOpMU BUKOHYIOTH IPEBEHTHBHY POJIb IIPU
peaizarii KOprnopaTUBHUX BiHOCUH. KapHe MOpYIIeHHsS CIPUYMHSE HETaTUBHI
HACJiJKH 1 y IpUBaTHiN cdepi BONOLUIBIIB KOPIIOPATUBHUX NIPaB, - UM HAEThCS
PO MPOTHUNPABHE 3aXOIUIEHHS MaiHa MiANPUEMCTBA, YU MOPYLIEHHS y cdepi
00iry IiHHUX Manepis, 4u yKIaAeHHs (IKTUBHUX IIPAaBOYMHIB, TOIO. |, HaBmaku,
MOPYLIEHHS Y NPHUBAaTHO-NPaBOBiil cdepi, Ik MpaBUIO, BUMAraioTh MIBHIKOTO
pearyBaHHsI [IIIXOM 3aIy4eHHS HOPM IIyOJIiUHHX Tamy3el.

Bumesasnaueni ropuauuHi GakTé € TaKUMH Y pi3HUX cdepax CyCHiIbHHUX
BITHOCHH 1 BHCTYIAIOTh MiZCTaBaMH BiANOBiJaJbHOCTI SK y MyOJiuHil, Tak 1y
npuBatHii cdepi npasa. [IpaBo 30008’ s13aHe 30epiraté 6ajgaHC BiAIOBITATBHOCTI

nepen CYCHiJ'II)CTBOM Ta CBOCHO CprIMOBaHiCTIO Ha 3axXucT
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cy0’ekTUBHOTO TpaBa. TiIbKH CBOEYACHICTh, CHCTEMHICTh Ta HEBIABOPOTHICTH
BiJITIOBIIAJIbHOCTI 3a IMPABONOPYIICHHS BIpaBi MPETEHIyBaTH HA CHPUNHSTTS
CYCITIBCTBOM aJIEKBATHOCTI CTaHy MPABOBOTO PETYIIOBAHHSL.
1. Xipcin A. B. Memooonozisi 061pynmysants npasa: 8io Kiacuku 0o cy4acHocmi.

K, 2013.
2. Aeapros M. M. Ilennocms yacmozo npasa. M. IIpasoeedenue, 1992. Ne 2.

BacunbeBa B.B.

kaHOudam ropuduyHUX HayK, HayKoeul criepob6imHuK
Jlabopamopii kopnopamueHozo npaea HAl
npueamHo20 npaea ma nionpuemMHUymea iMmeHi akao.
®. I Byp4aka HAlpH Ykpainu

KPUTEPII PO3MEXYBAHHA FOPUOUYHUX
OCIb NYBJIIYHOIO NPABA TA OPUONYHUX
OCIb NPUBATHOI'O NMPABA

Yacturor 2 cr. 81 LK Ykpainu nepeadadeHo Mo IOPUIHYHUX OCi0 Ha
OPUIUYHI  0COOM TyOJIYHOrO Ta IOPUAMYHMX OCi0O MPHUBATHOTO IIpaBa.
KputepieM, sxuii Ipu IbOMY 3aCTOCOBAHO 3aKOHOMAABIIEM JUIS TAKOTO MOMINY, €
HOPSAZIOK CTBOPEHHS IOpUAMYHOI ocobm. Skmio BoHa CTBODIOETRCS B
Z[OGpOBlJILHOMy HOpSAAKY HITIXOM 3acHYBaHHA ii oco0aMM Ha MifACTaBi JO-
MOBIICHOCTI Mi’k C00010, TO BOHa BBAXKAETHCS IOPHIUIHOIO 0COOO0I0 MPHUBATHOTO
mpaBa. SIKIIO K BOHA CTBOPIOETHCA po3mopsmunM aktoM [Ipesmmenrta Ykpainw,
OpraHy JICp)KaBHOI BIIa/li, OpraHy BIaH AstoHoMHOI Pecrry6mikn Kprm a6o
OpraHy MiCIIEBOTO CaMOBPSIIYBAaHHS, TO Ie IOPHANIHA 0c00a Iy OIIiTHOTO IMpasa.

V Toif "ac sk kBamidikamis IOPUIMIHAX 0ci0, 3aCHOBAHMX (DiI3MIHHMH 49U
IOPUIMYHIMH 0COOaMH TIPUBATHOTO MpaBa, SK IOPUANYHMX OCi0 NPUBATHOTO
mpaBa, € 6e3CYMHIBHOIO, TO CTATyC IOPUIUYHUX OCi0, CTBOPEHUX IEPiKaBOIO, HE
3aBXK/IU € OJHO3HAYHUM.

K VYkpainu cepef IopuaAM4HUX OCi0 MyOIi4HOTO NIpaBa Ha3UBAE:

- JIep)KaBHI MiNPUEMCTBA, HABYAIIbHI 3aKJaJd, CTBOPEHI JepkaBow (4.2
c1.167 LIK Vkpaiun);

- HaB4anbHi 3akuany, crBopeHi APK (4.2 ct. 168 LIK Vkpainn);

- KOMYHaJIbHI MiANIPUEMCTBA, CIIJIbHI KOMYHAJIbHI HiANPHEMCTBA, 3aKIAH,
CTBOpEHi TepUTOpianbHUMU rpoMagaMu (4. 2 c1. 169 LK Vkpainn).

Tocnogapcekuii koeke YKpaiHH y 4acTWHI Kiacudikaiii rocrnogapcbkux
oprauizamiii (miAmpueMCTB) He 3aKpimmoe (HopManbHUN MO Ha IOPUAWYHUX
0ci6 my0OIivyHOTO IpaBa Ta IPUAUYHHUX 0Ci0 IPUBATHOTO IIPaBa.
3a 03HaKaMu, IPUTAMAHHUMH IOPUANYHIN 0c001 MyOIiuHOTO MpaBa, 10 OCTaHHIX

MOYKHA BiJTHECTH Ka3eHHi mixnpuemctsa (ct. 76 I'K Ykpainn), ko-
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MyHaJbHe yHiTapHe mianpueMctBo (ctT. 78 'K Ykpainu), oqHak ciil 3ayBaKuTH,
o Koneke He kBatiQikye iX ik 0coOHU myOIiyHOTO TpaBa.

Sk 6aumMo, 3aKOHOJABCTBO HE Ja€ YITKOTO Ta BUYEPITHOTO MEPENTiKY
opraHizaliitHo-npaBoBux (OpM HOPUANYHHUX OCI0O MyOJiYHOrO IpaBa Ta HE
CTBOPIOE, HABITh Y 3aralbHOMY BHIIIAAI, 1X cucreMu. OTxe, HOPMATHBHUH
KpUTEpiil pO3MEKyBaHHS IOPUANYHUX OCI0 MPHBATHOTO INpaBa Ta IOPUAUYHHX
0ci6 myOIiuyHOro IpaBa He € JOCTaTHIM.

Amnani3z HopM LIK Ykpainu cBiguuTh, IO JIOJATKOBUMU O3HAKaMU PO3-
MEXyBaHHS Mae OyTH He TUIBKM IOpUIMYHA IPHPOJA aKTy, Ha IMiACTaBi SKOTO
Oyna yTBopeHa IopuauuHa ocoda, ajne i oprasizalniiiHo-npaBoBa Gopma, a TaKOX
MeTa CTBOPEHHS 1 JisNIbHOCTI IOPUANYHOI 0COOU Ta (QyHKIIT, 110 HOKJIANAI0ThCs
Ha Hel.

OnHUM 3 KpUTePiiB NpH KBaidikawii opuaudHoi ocoOu MyOIigHOro npasa
SIK TaKOI € MeTa, sIKa TOJIATae y 33J0BOJICHHI IMyOJIiYHOTO iHTEpecy.

Buxonsuu 3 nmpu0iIM3HOTro nepesiky I0pUANYHUX oci0 ImyOiiuHOro mpasa,
10 3Trafyl0ThCid B HOPMaX Pi3HUX 3aKOHOJABYMX AKTiB, MOXHA CTBEpPIXKYBAaTH,
110 3aBAaHHAM(M) IOPUINYHUX OCI0 MyOJIIYHOTO MpaBa €:

- 3aJJ0BOJICHHS IMyOJIIYHUX IHTEpECiB Ta MOTPed 3HAYHOI KUILKOCTI JFOIeH
(fioeThcst PO CTBOPEHHS HAcaMIiepe]] OpraHiB Jep)kaBHOI Biaau abo MiCIIeBOTO
CaMOBPSTyBaHHS);

- peamizaiiist QyHKIIH fepKaBH, 10 HAJICKATh O BUKIFOUHOI KOMIETEHIT
JIePIKaBH;

- 3aJJ0BOJICHHS COLIAJIBHUX MOTPeO CYCHiJIbCTBA, SIKI HE MOXKYTh OyTH
MOBHICTIO 3aJI0OBOJICHI MiANMPHEMCTBAMHU, M0 TepeOyBalOTh Yy MPHUBATHIM
BJIaCHOCTI (HAEThCS MPO CTBOPEHHS AEP)KABHUX MiANPHEMCTB, TiSUIBHICTD SKUX
MoOke OyTu abo € 30MTKOBOI, OJHAK X (DYHKI[IOHYBaHHS € HEOOXITHUM JIJIst
3a0e3MeUeHHs CYCIIUIBHUX MOTPeD).

OxpiM TOrO, Ui IOPUAMYHHX OCIO MyOJiuHOrO mpaBa crelu(iYHUM €
MpaBOBHUH PEXMM MaliHa, sike IM HaJeXUThb. JlepkaBHEe MalHO HAJEXWUTh iM Ha
IIpaBi FOCNIOJapPCHKOrO BilaHHS UM ONEPaTUBHOIO yrnpasiiHHA. OpuanuHi ocodu
IyOJIiYHOTO IIpaBa HE € BIaCHUKAaMU MaiiHa, Il HUX MailHOBa O3HaKa Mae JIeIlo
(dopManbHUI XapaKTep, OCKIJIbKH MaiiHO HAJISKUTh M Ha MiJICTaBi pEYOBUX MPaB.
IIpaBo Ha ympaBliHHS AEPXKABOIO IOPUIUYHUMH OCO0aMH IyOJiUHOrO Ipasa
0a3zyeTbcsi Ha IMOBHOBAXKCHHSX JEpKaBU-BIACHHMKA, a YIPABIIHHS IEP>KaBOIO
IOPUANYHUMU Ooco0aMy IMPUBATHOTO IpaBa - HA BOJIOJIHHI KOPHOPAaTHBHUMU
IIpaBaMu.

IOpuanuni ocobu myOnivHOrO mpaBa BOJIOMIIOTH TAKOXK CHELiaJLHONO
MpaBOCYO’ EKTHICTIO, SIKa TOJIATa€ Y BCTAHOBJICHHI OCOOIMBOCTEH MpPU3HAYCHHS
KepiBHUX OpraHiB Ta iX BiJNOBIJAJbHOCTI, Ha HHX BIUIMBA€ IUIAHOBICTb
Jep’KaBHUX MPOTPaM PO3BUTKY Ta MiANOPSAKOBAHICTh MyOJIIYHUM 1HTEpecam.

OkpiM 3aKpilsIeHOr0 TIpaBa JAEPXKAaBU CTBOPIOBATH IOPHIAMYHI OCOOH
myOJIiYHOTO TpaBa (AepXKaBHI MiANPUEMCTBA, HABYAIBHI 3aKIaJH TOILIO), Y CT.

167 LUK Ykpainu nepenbayaeTbes paBo JepiKaBH CTBOPIOBATH IOPHU-
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JU4HI 0cOOM NPHUBATHOrO IpaBa (IiANPUEMHMIbKI TOBapHCTBAa TOLIO), OpaTu
y4acTb y iX JisJIBHOCTI Ha 3arajbHUX IMiAcraBaX. J[o mMigIpHEMHUIBKUX
TOBAapUCTB, BiANOBiAHO 10 cT. 84 LIK VkpaiHu, HanexaTb IOCIONapChbKi TO-
BapucTBa (IIOBHE TOBAPUCTBO, KOMAHAUTHE TOBApHCTBO, TOBAapUCTBO 3 OOMe-
JKEHOIO BIMOBIANBHICTIO a00 J0JaTKOBOIO BiJIOBIAAJBHICTIO, aKIIOHEpHE
TOBapuCTBO) ab0 BUPOOHHWYI KoomeparuBu. YBara! Buxoasuu 3i 3MicTy mi€l
MIPaBOBOi HOPMH, CTBOPEHHS ICPKABOIO MiIPHEMHHIIEKOTO TOBapHCTBa y hopmi
aKI[IOHEPHOTO TOBAPUCTBA € CTBOPEHHSIM IOPHIMIHOI OCOOM MIPUBATHOTO MpaBa.
HasiBHICTB iep:kaBH B 0CO01 BIZITIOBIIHOTO OpraHy y CKJaji HOTro 3aCHOBHHUKIB Ta
BOJIOAIHHS HEI0 KOPIOPATHBHHMH IIpaBaMH IIOJ0 TOBapHCTBA HE A€ YKOITHUX
MiJICTaB BBAXATHU TaKy OPHIUYHY OCO0Y HOPHUIAUYHOK OCOO0H0 MyOJIiYHOTO
mpasa.

Tak camo ToW (hakT, IO aKIiOHEpHA KOMIIaHis YTBOPIOETHCS Ha OCHOBI
BJIACHOCTI Je€pXKaBH, HE 3yMOBIIIOE TOTO, III0 HOBOCTBOPEHA 0co0a € I0pUANIHOIO
ocoboro0 myOmiyHoro TmpaBa. JlepkaBa, Tmepeqarouyd MaiiHO Yy BIACHICTh
IOpUANYHOI 0co0H, HaOyBae KOPHMOpaTHBHHX IIpaB moao Hei. Hemoxximse
«PO3ILICTIIICHHS Y4acTi JAePKaBH sIK OJIHOTO 1 TOTO K CY0’€KTY i B IUBUILHHUX, 1 B
myOIiuHMX TNpaBoBigHOcHHaX. lOpuaudHa ocoba € oprasizaniifHO-IIPaBOBOIO
(dopMoto, 110 J03BOJISIE OpraHizaulisaM, rpymni ¢i3udHux ocid, 00’eaHaHHIM a0o
JeprkaBi OpaTy y4acTh y LIUBUILHOMY 000pOTi. JIJIst ydacTi y NpuBaTHO-IIPAaBOBUX
BiTHOCHHAX Ta y LUBLIbHOMY 00OPOTi Ha 3arajbHUX 3acaax Jep)kaBa ooupae Ti
X OpraHizaliiHo-1paBoBi Gopmu, 110 i Cy0’€KTH IPUBATHOrO NpaBa. 3riJHO CT.
167 IIK Vkpainu aepxaBa Jii€ B LIUBUIbHUX BiIHOCHMHaX Ha PiBHUX IIpaBax 3
IHIIUMU YYaCHUKAMU IUX BiHOCHH.

Takox HEOOXIIHO BiIPI3HATH, KOJIU CTBOPEHHS HIOPUAMYHOI 0CcOOM BH-
pilIyeTHCST POHNOPSAUMM AKTOM OpraHy myOmidHOi BIagy, a KOJNU PilIeHHS
JIep’KaBHOTO OPraHy € 3a CBOEIO CYTTIO PillICHHSIM BIAaCHUKA MaiiHa 1 3aCHOBHMKA
10puaAn4HOi 0coOu. HaBiTh SIKIO CTaTYTHUH KamiTan HOBOCTBOPEHOI IOPUIUYHOT
ocobu OyB chopMOBaHHMI 3a paxyHOK MaiHa, 110 nepedyBasio y JAepiKaBHIH
BJIAaCHOCTi, a pIIEeHH 0pO CTBOPEHHA Oyino TNpHHHATE, HANPUKIAM,
MiHicTepcTBOM (OZHAaK HE B SKOCTI Jep)KaBH SIK CyBepeHy, a sK IIPaBo-
Cy0’€KTHUM BJIACHUKOM MaifHa), WIEThCS NMPO CTBOPEHHS IOPUANYHOT 0COOM
MIPUBATHOTO MPaBa.

Ipu npoMy po3Mip YacTKH, IO HAJIGKHTH JepKaBi, He BIUIMBAE HAa CTATYC
TaKOTO TOBAapHCTBA 1 HE IEPETBOPIOE HOTO Ha 0COOY MyOIIYHOTO TIpaBa.

TakuM 4HHOM, Aep)aBa B 0C00i YIIOBHOBa)XXEHOTO OPraHy € BIACHHKOM
aKmifi aKIiOHEepHOTO TOBAapHCTBA, a 3BIJCH BUIIMBAE, IO aKIii Ta ITOCBiIYEHI
HUMH KOPIIOPATHBHI MpaBa NepedyBaroTh y Nep)KaBHIN BIaCHOCTI. Y TOW camuit
9yac, BIACHHUKOM MaifHa JEp)KaBHOTO aKIiOHEPHOTO TOBAPHCTBA € CaMe
TOBApHUCTBO, K FOPUANYHA 0COOa MPUBATHOTO MpaBa i, BiAMOBiAHO 10 4. 1 cT. 325
LK VYkpainu, Taka BIACHICTh HAJNEXKHUTH A0 NpuBatHOi. Came 1e € HaHOLIbII
CYTTEBOK0 EKOHOMIYHO-IIPABOBOK) O3HAKOK BIJIMIHHOCTI IPaBOBOrO CTaTyCy
IOPUANYHUX OCi0 MPUBATHOTO IIPpaBa Bifl IOPUANYHHX 0Ci0 MyOIiuHOrO IIpasa.

37



Benukanosa M.M.

Benukanosa M.M.

KaHOudam ropudu4YHUX HaykK, doyeHm, doyeHm
kaghedpu mixxHapoOdHux eiOHocuH Kuiecbkoe2o
HauioHasibHO20 yHieepcumemy Kynbmypu i
mucmeyme

YMNPABJIHHA PU3UKOM B KOPINMOPATUBHUX
BIAHOCUHAX

Pivapn Cackinn y kHuzi «MaliOyTHe npaBa: oOnuYdsM 10 BUPIIICHHS
mnpobineM iHQOpMAIIfHUX TEXHOJOTi», 3a3Hayae: «.. Xoya BHUPILICHHS
IOPUAMYHUX Ipo0sieM OCTaTo4HO He Oyle YCYHYTO B IpaBOBii mapaaurmi
3aBTPAIIHBOrO JHS, BOHU, TUM HE MEHII, 3HAYHO 3MEHINAThCs. AKIEHT Oyzae
3po0JeHN Ha ynpaBJliHHI IPaBOBUMHU PU3UKAaMHU 3a MIATPUMKH MPOAKTHB- HUX
3ac00iB, 1m0 OyayThb AOCTYHNHI y (OpMi IOPHIMYHUX IOCIYT Ta IPOLEIYD.
OCKIBKH TPOMaJITHU BYAThCSI IIIYKATH MPABOBI HACTAHOBU OLIBII PErYNSAPHO Ta
Habararo pasiiie, HiX y MHHYJIOMY, 0arato MOTEHIIHHUX MPaBOBUX MpoOIeM
3HHKHYTh JIO TOTO, K iX TOTpiOHO Oyae Bupimmtu. Tam, Je ChOTOIHIIIHI
IOPUAMYHI TPOOJIeMH YacTO € CHMITOMAMH 3aTPUMKH HAJaHHS OPUANTHOI
iHpopMmallii, TonepeaHi KOHCYJbTAIil MOBUHHI MPU3BECTH JO PO3YMIHHS Ta
BU3HAYCHHS PU3UKIB KOPHCTYBadyaMH Ta KOHTPOIIO HUMH OyIb-SKHUX MHUTaHb
eckanarii» [1, c. 290]. Biarak, Hapa3i MUTaHHS YIPaBIiHHSI PU3HKAMH 3arajioM, i
KOPIOPAaTHBHUMH 30KpeMa, HabyBaloTh 0COOIMBOI aKTYaJIbHOCTI.

VYrpaBiiHHS PH3UKOM, SK CHEUU(IYHUI BUA HisUTBHOCTI, 3’SBHJIOCH B
exoHoMini HanpukiHmi XIX CTOMITTA y 3B’sA3KY i3 BUHUKHECHHSIM Ta PO3BHUTKOM
HOBMX 3aco0iB mepecyBaHHsS, OYHIiBHHUITBOM  BEIUKHUX  IPOMHUCIOBUX
MIANPUEMCTB 1, SIK HACJIOK, 30UIbIICHHSM pH3MKIB. [lepinii 1iiaH po3BHTKY
pusukis 0yB cknanennii B CIIA B 1890-x pokax ajst KOMIaHii, 1o 3aiicHIOBaIH
OyniBHMITBO 3ani3HuLi. HaykoBo-TeXHIYHUII Nporpec, PO3BUTOK TEXHIKH Ta
TEXHOJIOTiH 3yMOBIIIOBAaB 3pOCTaHHS PU3HKIB, 1110 Y CBOIO YEPry MOPOAMIO HOSABY
B cepeaMHi XX CTOMTTS npodeciiiHoro miaxoay A0 yIpaBIiHHS pU3UKaMH [2, C.
44].

3apoAUBIINCE B CKOHOMIlll, YHpPaBJIiHHA PU3UKOM MOCTYNOBO IOYHMHAE
MOLIMPIOBATHCH HA iHIII cepH JIIOACHKOT AisTBHOCTI, 1€ MOXIJIMBE BUHUKHECHHS
Ta PO3BUTOK PU3UKY. TEPMIHOJNOTIYHO LI IpoIeC HA3UBAETHCS MO-PiIZHOMY
(po3MoAin pU3MKy, BIUIUB HA PU3UK TOLIO). 30KpeMa, y 3apyOikHill miTepaTypi
3YCTpIYa€EThCS TEPMiH «KOHTPOJIb PU3HKY», 3MICT SKOTO CKJIaJae nmepeadaueHHs
Ta YHUKHEHHS PH3HMKIB 3 METOI0 MiHiMi3amii pusukiB OizHecy, (iHaHCOBOTO
KaIiTany, a TaKoXX MIPAaBOBOIO PU3HKY, TOOTO, KOHTPOJIb PH3UKY PO3YMIETHCS SIK
npoiiec 3arnodiranHs 30UTKy, SKHii MOke ctaTucs [3]. BriMm, 3a cBO€rO CyTTIO Taka
JUSUTBHICTD 1 € YITPaBIiHHSAM PU3UKOM ab0 OJIHI€IO i3 HOTo cTaii.
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VnpaBniHHS PU3HKOM B KOPIOPATHBHHUX BiTHOCHHAX

3anmpornoHOBaHi  €KOHOMIYHOIO  JIOKTPHHOIO  BHU3HAYCHHS  MOHATTS
«YTpaBIiHHS PU3UKOM)» ICTOTHO HE BiJPi3HSIOTHCS OJHE BiJl OJHOTO, 3arajioM
BKa3ylOYH Ha TaKi O3HAKH YIPABIIHHS PUIHKOM, SIK:

1) 1e € meBHUM POIECOM NPHUAHSTTS PillleHb, [0 TPUBAE Y Yaci;

2) i0ro MeToI0 € yHHKHEHHs abo0 MiHiMi3allist pU3HKiB;

3) y cBOeMy PO3BHTKY Ii€ii IIPOLEC IPOXOAUTH KiJIbKa CTa/ii;

4) 37iiCHIOETBCS, y MIepeBaXHil GiIbIIOCTI, Ha MPOQeCiitHii OCHOBI.

Mo » CTOCYETbCS TPABOBOTO YIPABIIHHSA PU3UKAMHU, TO aHAI3 HOP-
MAaTUBHUX aKTiB, a TAKOXX HaBEICHUX Y IOPUIUYHIN HAYKOBil HiTepaTypi no3uuiil
BUECHHX JI03BOJISIE CTBEPIDKYBATH, LIO, IMO-NEpIIe, y MOHATTSA «YIpPaBIiHHI
PHU3HKaMI» Pi3HIMH HOPMaTHBHO-TIPABOBHMH aKTaMH Ta IIPABOBOIO TOKTPUHOIO
BKJIATAETHCS. OJMH 1 TOH K€ 3MICT - Ile Tpolec, COPSIMOBAHUI Ha BHSIBICHHS,
BU3HAYCHHSI, OI[IHKY, YHUKHCHHS, KOHTPOJIb Ta MiHiMi3alito pusukis. [To-apyre,
Take PO3yMIHHS YIPABIIHHSA pPU3UKAMHU TPHHIMIIOBO HE BIIPI3HAETHCSA Bif
HaNpalbOBaHUX CKOHOMIYHOK HAyKOI IiIXO/iB. bBinmbiie TOro, B OKpeMux
HOPMaTHBHO-IIPABOBUX aKTaX MPSIMO BKa3YEThCS Ha JIOUIIBHICTH 3aCTOCYBAHHS
E€KOHOMIYHHX MEXaHi3MiB B yIIPaBIIiHHI PU3HKAMH.

BTiM, BUKOpHCTAHHS JIHIIE TUTBKA €KOHOMIYHMX MEXaHi3MIB YIPaBIiHHSI
pPU3MKAMH HaBpSI Yd JO3BOJUTH JOCSATTH METH YIPABIiHHA - YHUKHEHHS,
KOHTPOJIO abo MiHimi3alii HachifkiB pu3uky. OCOONMBO II€ CTOCYETHCSA BH-
MaJIKiB, KOJIM TaKi HACJIJKH MalOTh MPaBoBUi xapakTep. Lle 3yMoBiIeHO TUM, 1110
PH3UK, KU CIPUYMHSE IPaBOBI HACIIIKU, HE MiJNAEThCS KiAbKICHIN OwiHIi, a
TOMY BHpaxyBaTH HOro, BUKOPUCTOBYIOUH MaTeMaTH4IHi (GOopMyin, HEMOXKIIHUBO.
VY npaBOBiJHOCHHAX IIPO PHU3HK, SK PO MOMJIUBY HMOBIPHICTH HAaCTaHHS
HECHPUATIMBUX HACIHiAKIB, MOXXHa TOBOPUTHM JIMIIE 3 IEBHOI0 YacCTKOINO
yMoOBHOCTi. Binmbmie toro, i pusuky, sk 3a3Hadae H. 1. Maiinanuk, He MalOTh
upside ckaoBoi i pe3yabTaTOM iX HaCTaHHS MPAKTUYHO 3aBXKIH OyIyTh 30UTKH.
OCHOBHA CKJIaJHICTb B YIPaBIIiHHI IOPUIUUYHUMH PU3UKAMU KOpIIOpawii moJsrae
y BIAMIHHOCTI IX MPHUPOAM BiJ HPUPOAM THIOBHX PHU3UKIB, IO HE 3aBXKIU
OYEBUAHO AJSI KEPIBHUKIB, SIKi MPUHAMAIOTh yIpaBIiHCHKI pimteHHA. Konu mosa
fine Hpo IOPUAWYHI PHU3MKH, TO HEBU3HAYEHICTH CTOCOBHO MaiOyTHBOIO
3yMOBJICHA HE HEMOXKIUBICTIO INepeAdadeHHs AWHAMIKM DPHHKY, a BIacHeE
IOPUINYHIUMHU 00CTaBUHAMM - JisiMH 0Ci0 Ta nofisiMu [4, c. 486, 494]. Y 3B’s13Ky 3
UM 1 YIpaBJIiHHS TAaKUMH pHU3UKaMH Mae cBow crerudiky. Tak, 30kpema,
3aCTOCYBaHHS (POPMALHUX PO3PAaXyHKOBO-aHAMITHYHUX METO/IB 1 IHCTPYMEHTIB
€ HE TITbKH HEJOUUTPHHM, a W HEMOXJIMBHM. HaTomicTh, METON eKCIepTHOI
OLIHKH Ma€ CTATH JOMIHYIOUMM TPW aHaji3i [UX PHU3UKIB. 3HOBY )X TakKd, Ha
BIIMiHY BiI 0araTboX IHIIMX PH3HKIB, PU3HKH, IO MOPOKYIOTH IPaBOBI
HACIJIKK, HE MOXYTh OyTH ONTHMIi30BaHi, TOOTO CKOpEroBaHi Ha BEIHYHHY
CHIBBIIHOIIICHHS MK PU3MKOM 1 JOXOJaMH, MakK- CHMI3YIOUd JOXIIHICTh IS
3a[ITaHOTO PIBHS PU3UKY a00 MIHIMI3yIOUU PH3HK, SKUH HEOOXIIHO MPUAHSATH JIJIs
3a0e3neueHHs] Oa)KaHOTO PIiBHS JOXIMHOCTI. YTpaBIiHHSA TaKUMH PH3UKAMH
3BOJMTHCS [0 iX MiHIMIi3alii - 3HWKEHHS X JI0 TIEBHOTO IPAaHUYHOTO PiBHS, IO

JI03BOJISIE€ ITIOHECTU HaHAMEHIII BUTpATH.
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HaifonTuManpHIiMUM MiAXOAOM A0 YHPaBIiHHA PU3HKAMH, SKi CIPUUU-
HSIIOTh NTPaBOBI HACII/IKU, € KOMIUICKCHICTh 3aCTOCYBaHHSI eKOHOMIKO-TIpa- BOBUX
3aXOJiB BIUIUBY. B OCHOBI Takoro MigXOMy JEXHTh MPHHIMI EKOHOMIYHOI
e(eKTHBHOCTI PETyJIOBaHHS IPAaBOBUX BIIHOCWH, SKUH 1 CTaHOBUTH Oazuc
IIPaBOBOI'O KPUTEPil0 PO3HOALLY PU3MKIB B LUBLIBHOMY mpaBi. CyTb LbOro
MIPUHIIMITY 3BOJAMTHLCS IO HACTYMHOTO. SIK BiZIOMO, COLIANIbHO-IIPAaBOBA IIHHICTh
MPUHIMITB [UBUILHOTO IpaBa TMOJATae y IX CIOPSIMOBAHOCTI Ha e(QEeKTHBHE
BpETYJIIOBaHHS MaiHOBHMX 1 OCOOMCTHX HEMAaWHOBHMX BiJIHOCHH. Bcrymarounm y
LUBLIBHI BIJIHOCHHH, KOKEH 13 1X YYaCHHUKIB TparHe JOCATTH MEBHOI METH i3
HaliMEHIIMMH BTpaTamH, Oakaloud MepeHecTH CBOI pH3HWKU Ha iHmoro. IIpore,
JUCIIO3UTUBHUM 371e0LIBIIOT0 XapaKTep HUBUILHUX MPAaBOBIAHOCHH 3MYIIYE 1X
YYaCHHKIB IIYKATH PO3YMHOTO PO3MOJUTY PU3MKIB 3 ypaxyBaHHSIM IHTEpeciB
OJIMH OJIHOTO, sIKi Ay’Ke YacTO € MPOTHIeKHUMH. Lle, y CBOIO uepry, o3Hadae, o
3a TOTOBHICTh OJHI€] CTOPOHH B3STH Ha ceOe BCi ab0 OiBLIICTh PU3MKIB iHIIA
CTOpOHA Ma€ HajgaTh JOAATKOBI KOMIICHCAIlT, sKi, 3BHYailHO, € BUTpATO
MEHIIMMH, HDK Ti 3aTpaTd, OI0 BOHAa MOXK€ NOHECTH y BHIIAIKy HACTaHHS
HETaTUBHUX HACIIIKIB pu3uKy. [I[pUAHATTS pU3HKIB Ha ceOe O/IHIETO 13 CTOPIH, SIK
MIPABUIIO, 3YMOBIIIOETHCSI THM, 1110 B CHJIY Pi3HUX Npu4uH (OiiblIa eKOHOMidHA
HOTY)XHICT Cy0’€KTa, OCOOJMBICTH PO3MOXALTY PU3UKIB BCEPEAUHI CaMoOro
cy0’€KTa, MOMJIUBICTh 3allydeHHS JOJATKOBUX pECypciB, 0cCOONUBICTH
oprasizanii sk camoro cy0’€KTa, TaK i Mpalli TOI0) HECEHHSI PU3UKY CaMe L€
CTOPOHOIO € MEHIII 3aTPaTHUM, Y TOH uac K 3aJHIIeHHS PU3UKY Ha iHIIIH Moxe
CTaTH KaTacTPODiUHUM.

Ha Taky 0coOIMBICTH 3aCTOCYBaHHs YIPaBIiHCHKOI Teopii IIs IpaBOBUX
sBuly Bkasye i A. lO. Bymes, 3a3Hauaroud, WO YIPaBIiHHA PHU3HKAMH B
€KOHOMIYHHMX Ta OCOOJMBO B MPAaBOBHX MOZESAX MOBEHIHKH JIOAWHH (iH-
CTUTYTax) NMOBMHHO 3/IMCHIOBATHCS BiJIOBIAHO O INEBHUX NPaBWJI - O3HAK
crnpaseanuBocTi. Kpurepiii cipaBeuInBOCTi, IpH BCill CHIPHOCTI HOro po3yMiHHS
B Pi3HUX MOJITUYHUX Ta COLIANLHUX YMOBAX, y JaHUH Yac € 3arajb- HOIIPAaBOBUM.
IIpun oMy O3HaKa CHIPaBEIJIMBOCTI, Y CBOIO Yepry, BHBOJHUTHCS aBTOPOM Yy
po0OTi BUXOASYHM 3 TOTO, XTO 3 CTOPIH BiJMOBIAHUX BIXHOCHH y OiNBIIIH Mipi
KOHTPOJIIOE PO3BUTOK PU3UKOBOI CUTYAIII 1, OTKE, XTO Ma€ OLIBIIY MOKIUBICTH
BIUTMBATH Ha MPOSB HEraTUBHUX (akTopiB. Takuii miaxin y BU3HAYCHHI O3HAKH
CIPaBE/JIMBOCTI, 3aCHOBAHUI HAa CKOHOMIYHIN Teopil Ta MpH aHai3i MPaBOBHX
HOPM, 3HAXOJMTh YMCICHHI MiATBEPKCHHS K Yy BITYM3HSHOMY TpaBi, Tak i B
3aKOp/IOHHOMY, SIK Y CY4aCHOMY, TakK i B YHHHOMY paHimre [5].

TakuM YHHOM, TIPH YOPaBIiHHI PH3HKOM JOLUIGHHM € KOMILUIEKCHE
3aCTOCYBaHHS €KOHOMIKO-TIPaBOBHX 3ac00iB, cepesl IKuX 0a30BHMH MAlOTh OyTH
NPUHLUIN CIPaBeUIMBOCTI Ta €KOHOMIUHOI edekTuBHOCTI. lle HO3BONUTH
palioHaNbHO PO3MOJUIMTH PH3UKH Ta JOCATHYTH ONTHMAIBHOTO OanaHcy
eKOHOMIYHHX BUTpaT i piBHS O€3MeKH B yMOBaX OOMEXKEHHX MaTepiajbHUX
pecypciB cycninberBa. OCHOBY Takoro paiioOHaJILHOTO PO3MOALTY CTaHOBHTH
MOKJIA/IEHHS PU3UKY Ha TY CTOPOHY Bi}ngCHH, sKa Mae OiblIe
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BinTtoHsik H.[.

monodwuli Haykoeul cniepobimHuk Hl npueamHozo npaea i
nionpuemHuymea imeHi akademika @. I Bypyaka HAIpH Ykpainu

LLIOAO OKPEMUX ACMEKTIB «CIMEMHOIO
BISHECY» NOAPYXOXKA

Cimelinuii 6i3HEC € OCHOBOIO €KOHOMIKM 0araTbox PO3BUHEHHX KpaiH, SIKi
MaloTh BEJUKHMH IOCBiJ HOro ycmimHOro BelIeHHS. 3a HaHOLIBII KOHCEp-
BaTHBHOIO OLIHKOIO Big 65 % 10 80 % ycix cBiTOBUX KOoMIaHill mepeOyBaoTh y
BJIacHOCTI 200 ynpasimiHHi cimeil. [llonpaBaa Benmuka KiJIbKICTh 3 HUX € MalTUMU
¢bipmamMu, 1110 KOHTPOIIOIOTHCS OAHUM a00 IBOMA YIEHAMU CiM’1, SIKUM HETIPOCTO
PO3BUBATHUCH Ta OyTH NepelaHUMU HACTYITHOMY IOKOMIiHHIO [1, c. 417].

IcHyroTh pi3HI migxoau A0 MOHATTA ciMeWHOro Oi3Hecy. AMEpPHKAaHCHKI
JpKepena ToJaloTh Taki BusHaueHHA: «CiMelHuil Oi3HeC € KoMepLiiiHOIo
oprasizaii€io, B SKii NPUHHATTS pillleHb 3aJICKUTh BiXl KUIBKOCTI NOKOJIIHb
POAMHM, HOB’S3aHUX MO KpoBi a00 HuI00y, sIKi TiCHO MOB’sI3aHi 3 (ipMOIO Ke-
piBHHLITBOM a00 NpPaBOM BIIACHOCTi. BiacHMK-MEHeIDKep MiANPHEMHHIBKOT
¢bipMu He BBaXxaeThCs CiMeHUM Oi3HECOM, TOMY 10 HloMy HE BUCTAua€ KiJIbKOX
MOKOJIIHb, PO3MIpYy 1 BIUIMBY CiM’i, SIKi CTBODIOIOTH YHIKalbHY ITUHAMIKY 1
BITHOCHHH ciMeHHOro Oi3Hecy». AMEPHKaHCBHKI IIPAKTHKA Ta TEOPETHKH
BBaKAIOTH OCHOBOIO 03HAKOIO CiMEHHOT0 Oi3HeCy — MpaBo BIACHOCTI POJMHH Ha
HIIPHEMCTBO, SKE MEePEeNaBaIoCch 3 HOKOIIHHS B TIOKOJIHHS.

V HimMenpkux prepenax HapeneHo: «CiMm’s abo ciMmeiinmii 6i3HeC — 1ie
0i3Hec, Ha SKHH 3HAYHOKO MIpOK BIUIMBAE CiM’ss abo OOMEkeHa KiIbKiCTh
BJIACHUKIB 3 CIMEHHUMH BiHOCHHaMM». OpaHIly3bKi BUCHI TTOAAI0Th TaKe
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BusHaueHHs: «CiMeilHuil 6i3Hec — 1ie KoMIaHisl, OLIbIIAa YaCTHHA KaIliTaly sIKO1
HAJIEKUTh ONHINA abo pgexiibkoM cim’siM. CimeliHui 0Oi3HeC — 1€ KOJIK
BJIACHUKAMH € IPUHANMHI TPU MOKOJiHHM» [2, ¢. 390-391].

[onbebki BYEHI 3a3HAYaIOTh, 10 LIMPOKI BU3HAYEHHsS MAalOTh 3arajibHi i
PO3IUIMBYACTI OIMCH CiMEHHOro Oi3Hecy, 3aCHOBaHI Ha TaKUX KPUTEPIAX K
KOHTpOJIb HaJl CTPATEriYHUMU PIllIEHHAMH 1 HaMip 30epertu MipUeEMCTBO Mif
KOHTpPOJIEM POJMHHU. 3TiIHO 3 TPOXU BY)KUMM BU3HAYECHHSM ciMeiiHoro Gi3Hecy,
3aCHOBHUK Oi3Hecy a0o MHoro/ii Hamagxky yOpaBisloTh Oi3HecOM, sKuil
3aJIMIIAETHCS i1 KOHTPOJIeM wieHiB cim’i [3, ¢. 27].

B nitepatypi 3ycTpiyaroThCs pi3HI TEpMiHM, IIO € CHHOHIMAMHU 10 «Ci-
MeiHOTO Oi3Hecy», 30KpeMa, «CiMeiiHa KOMIIaHis», «CIMEHHE MiANPHEMCTBOY,
«cimeitHa ipmay, «Oi3HeC y BIACHOCTI CiM’1», «KOMIIaHis Y BJIACHOCTI CiM’i».
OfHaK KOTHUN TEPMIiH HEMAa€ yCTAJICHOTO BU3HAUCHHS Ta MA€ Pi3HI MiAXOIH 10
tnymaueHns. Y Ilocionuky IFC «KopmnopatuBHe ympaBiiHHS B CiMEHHOMY
Oi3Heci» T CIMCHHOI KOMIIAHIEI0 PO3YMIEThCSA MIANPHEMCTBO, OLIbIIE
MOJIOBUHHU aKIif SKOro TmepeOyBae y BIACHOCTI POJIMHH, IO KOHTPOIOE
KOMIIaHi0, B TOMY YHCIIi 3aCHOBHHKA(iB), SKUH(sIKi) Mae(r0Th) HaAMIp HepeaTH
CIIpaBy CBOIM Hamiaakam [4].

3a manumu EFB (European Family Business - €spomneiicekuit Cimeitanit
bizHec) cimeliHi MiANPUEMCTBA CKIANAIOTh BAKJIMBY YaCTHHY (B CEpEIHBOMY
40-50% Bcix poOoumx MicIb) NpUBaTHOI 3aiHATOCTI B €Bpomi. ®ipma
Oy/b-SIKOTO PO3MIpY € CiMeHHUM Oi3HECOM, SKIIO: MpaBa JJIsl IPUHHATTS pillleHb
3HaXOJATECS Y PO3NOPAIXKEHH] Bi3udHoi ocobu (0cib), ki ynpaBiIsioTh GipMoIo
abo y BonoaiHHi (iznyHO1 ocobu (ocid), siki Manu (abo) mpuadanu cTaTyTHUR
Kamitan ¢ipmu, ab0 3HaXOAATHCS y BOJOAIHHI MOAPYXOKS, OaThKiB, AiTed uu
CHAJKOEMIIiB;, OUIBIIICTE NpaB Il NPUHHATTA pilleHb MOXYTb OyTH SIK
HEMPSIMUMH TaK 1 MPSIMUMH; TPHUHAKMHI OJIMH MPEJCTABHUK POJUHU YU POTUUIB
odinifino Oepe ywacTb B ympaBiaiHHI (ipMH; KOMMaHIl HiINagaoTh Mif
BH3HAYEHHS CIMEHHOTO MiIpUEMCTBA, KOJIM 0c00a, sika CTBOpMIiIa abo npundaia
¢bipMmy (cTaTyTHUI KamiTan) abo wieHu ii ciM’{ 4K Ham@agku MawTh 25 % mpas,
BHECEHHUX JI0 IX CTaTyTHOTo Kamitany [5].

B VkpaiHi noHATTs ciMelHOro 0i3HECY € JOCHTh PO3MHTUM Ta >KOJHE 3
BU3HAYEHb, SIKE 3 HUM OTOTOXKHIOETHCSI HE 3aKpilUIeHE Ha PiBHI 3aKOHOAABCTBA.
Byna cmnpoba nati BU3HAYEHHsI CIMEHHOTO MIANPUEMCTBA y TPOEKTI 3aKOHY
VYxpaiau «IIpo cimeiine mignpuemcto» 2010 poky Ta BH3HAYCHHS CIMEHHOTO
MiANPUEMHHITBA Y TpPOeKkTi 3akoHy VYkpainu «IIpo BHeCeHHS 3MiH 10
IMogarkoBoro koaekcy YkKpaiHW (IIOJO CTUMYJIOBAHHS PO3BUTKY CiMEHHOTrO
nianpueMuuiTea)» 2013 poky.

JKomHoi HEoOXiHOCTI 3aKOHOAABYOrO 3aKpilJICHHS B YKpaiHi CiMeHHHX
MiANPUEMCTB SIK OpraHi3amiiHo-npaBoBoi (Gopmu Hemae. BomHowac BHHHKAE
0araTo mUTaHb y 3B’S3Ky 3 TUM, IO CIMEHHHH XapakTep NMPUCYTHIA y pi3HUX
OpraHi3aliifHO-TIpaBoBHX (GopMax IOPUANYHHX OCI0 KOPHOPAaTHBHOTO THITY.
Haii0inpmioro momwupeHHs HaOyB Tak OM MOBUTH MO «Oi3HECY» Mixk

NOAPYXIKs, aJDKC, Cy/10Ba IMMPpaKTUKa NNEPEIIOBHEHA CITIOPpaMU IIO10 HO,HiJ'Iy
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MaifHa MK HOAPY}XOKSAM, MEPeAaHoTo 0 CTaTyTHOTO KamiTaly IMpPUBATHOTO
MiANPUEMCTBA, TOBAPUCTBA 3 OOMEKEHOTO BIAMOBINANBHICTIO Ta IHIIUX HOPH-
JUYHUX OCi0 KOPIOpaTHMBHOTO THITy. TOMY HEOOXiJIHO BHU3HAUWTH 3arajbHi
MiIXOMM 10 BU3HAYEHHs IIPABOBOTO PEXHMY aKLiil YM YacTOK B CTATYTHOMY
Kamitani, ski chopMOBaHI 3a paxyHOK MaiHa NOAPYACKS. AJKE BOJIOIIHHSI
«cimMeltHUM 6i3HecoM» B YKpaiHi 3alleXUTh Bijl OpraHi3alifHO-IIpaBoBOi hopMu
IopuandHOi ocodu. Jlo mpukiIangy, SKIIO II€ TOBAPUCTBO 3 OOMEXKEHOIO
BiJITIOBIAJIbHICTIO, TO BJIACHUKOM TaK 3BaHOTO «Oi3HECY», a caMe BJIACHHKOM
KOPIIOPAaTHBHUX NpaB Oyze oco0a, 0 BOJOAI€ YACTKOI B CTaTyTHOMY KarliTali,
SIKIIO 2K 11€ aKIIOHEPHE TOBAPUCTBO, TO BIIIOBIIHO BIACHUKOM KOPIOPAaTHBHHUX
npaB Oyzae ocoba, 1o npuadana akuii.

Bbobpuk B. I. 3a3Ha4ae, 110 HEOIHO3HAYHICTh IPABOBOIO PEXHUMY YaCTOK B
Pi3HMX BHJAX IOPUAUYHOI IPAKTUKU HE CIPHIE PO3BUTKY B YKpaiHi ciMeiiHOMY
OiHecy. Ha mormsn BueHOro, B ciMeifHOMY 3aKOHOZABCTBI YKpaiHH BapTo
BU3HAYUTH YiTKi «IIpaBUja TPW» JUIl YYacHUKIB ciMeliHuMX kommaHii. I Taxi
IpaBUa MaloThb CTOCYBAaTHCS SIK 3aCHyBaHHA KoMmaHi i QopmyBanHS ii
CTAaTYTHOTO KamiTalny (30Kpema, OOOB’SI3KOBICTh OTPUMAaHHS ITHCHMOBOTO
JIO3BOJIY 1HIIOTO 3 MOJPYXOKS Ha BHECEHHS OYIb-SIKOTO CIUJIBHOTO MaiiHa o
CTaTYTHOTO KaIlliTaJly TOCHOJapChKOTO TOBAPHCTBA YM CIUIATH aKIid), TakK i
HACIIKIB TPUITUHEHHS MUTFOOHUX BIJHOCHH 1 CHAJKyBaHHS (KOPIIOPATHBHY
BJIACHICTh BapTO BH3HAYHTH TAKOKO, IO € CIUIBHOI CYMICHOIO, JIMIIE SKIIO
BHECOK JI0 CTAaTYTHOTO KaIliTady 4Yd HaOyTTsA KOPIOpPAaTHBHUX TNpaB Oyio
3MIHCHEHO 3a PaxyHOK MaifHa, IO € CIIJIBHOI CYMICHOK; MPHUCYIKEHHS
KOPIOPaTHBHUX IpaB KOMIIaHIi TOMY 3 TMOIPYXOKS, SKUH 3apeecTpoBaHHi Tl
YY4acHUKOM (€ aKIiOHEpOM), MPH BpaxyBaHHI iX BapTOCTI MPH MPUCYPKEHHI
MaiiHa iHImoMy 3 nmompyxxs) [6, c. 34].

Posrnspatoun  «ciMeiiHMN Oi3HEC» MOJPYXKKS Kpi3h TPU3MY PI3HHX
OpraHizaliitHo-npaBoBUX (HOpM HEOOXITHO 3aKPIlIUTH HOPMH, SKi OYAYTh MaTH
OJ/IHAKOBE 3aCTOCYBAaHHS Yy CHOpax, 1€ MAisUIbHICTh IOPUAMYHHX Oci0 me-
pemnitaeTbes i3 ciMEMHMMH BiHOCMHaMH. | B mepIly 4epry L€ CTOCYEThCS
IpoOJIEMHUX MUTaHb, 110 BUHHUKAIOTH 3 MOALLY CIUIBHOTO MaifHa MOAPYAOKS,
BHECEHOTO [0 CTAaTYTHOTO KaliTaly IOPUIUYHHUX OCi0 KOPHOPATHBHOTO THILY.
AKIIEHT NOTPiOHO POOUTH HA TOMY, L0 KOPIOPATHBHI NIpaBa HAJIEKATh TOMY 3
HOAPYXXKS, IO € YYACHUKOM IOPUANYHOI 0COOM KOPIIOPATUBHOTO TUILY, IHIIHH 3
HOAPYXXKsS B Pe3yJbTaTi Iepeladi B CTAaTyTHUH KamiTal IOPUANYHOI 0coOH
MaiiHa, IO mepeOdyBae B HHMX Ha IpaBi CHIIBHOI CYMICHOI BIIACHOCTI
KOpPIOpAaTUBHUX IIpaB He HaOyBae, a HaOyBa€ IIpaBa BHMOTIH [0 IHIIOTO 3
noapyxoxs. Takuit miaxiz, sk 3a3Hadae B. A. BacunbeBa € He TUIBKY O4€BUAHUM 3
HOTJISIy NOKTPUHM, a i yHiBepcanbHHUH 1 BpIBHOBKUTH HACTYINHI 3aBHaHHA: 1)
3a0e3neunTh CTaOlIbHICTh MaWHOBHX IHTEpeciB Ta MalHOBOro o0opoty; 2)
3a0e3MeYrTh MAHOBI MPaBa yCiX Cy0 €KTIB, B TOMY YHCIIi 1 OJHOTO 3 OJPYXIKS;
Oy/le OIHOTHMITHHM I YCiX OpraHi3amiiiHO-TipaBoBUX (HOpM, HACKIIBKH 1€
MOXJHBO [7, c. 12].
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3aKOHOJAaBCTBO YKpaiHU PO KOPHOPATHBHI JOTOBOPH MiXK YUaCHHKAMHU TOBApUCTBA...

MNanaHTny M.K.

dokmop pUdUYHUX HayK, Npoghecop, YJ1eH-
kopecrnoHdeHm HATIpH YkpaiHu, 3acmynHuk
dupexkmopa Haykoeo-docniidHo2o iHcmumymy
npueamHo20 npaea i nidnpuemMHuUymea imeHi
akademika @. I Byp4yaka HAlpH YkpaiHu

3AKOHOOABCTBO YKPAIHM NPO
KOPIMOPATUBHI AOrOBOPU MIX
YYACHUKAMU TOBAPUCTBI 3 OBMEXEHOIO
TA AOOATKOBOIO BIAMOBIAAJNBHICTIO

BignosigHo no IlusineHOro komekcy Ykpainu (cr.cT.143, 154, 151) Ta
Tocniogapcbkoro konekcy Ykpainu (cT.82) yCcTaHOBYMM JOKYMEHTOM aKI[io-
HEpHHUX TOBAPHCTB, & TAKOK TOBAPUCTB 3 OOMEKEHOIO Ta JOJATKOBOIO BilIIO-
BijanpHICTIO € cTaryT. Kopropaii€ero € crBopeHa y (opMi akiioOHEpHOTO TO-
BapucTBa a00 TOBapHUCTBA 3 OOMEXKEHOI YM JOJAaTKOBOKO BiIOBIAaIbHICTIO
OpUIMYHA 0c00a, SKa Ji€ Ha MiJCTaBl CTaTyTy, a il yYaCHUKH HaiIeHi 010 Hel
paBaMu 3000B’s3aIbHO-TIPABOBOTO XapakTepy. ToMy KOpIOpaTHBHE MPaBO B
00’€KTUBHOMY PO3YMiHHI CHiJi PO3MJIAATH K CUCTEMY IOPUAMYHUX HOPM, SIKi
PETYNIOI0Th PUBATHOIPABOBI BiTHOCHHH 3000B’SI3aJBHOTO XapakTepy, IO
BUHUKAIOTh MIDX y4acCHHKOM KOpIopalii Ta caMOr0 KOpIopaui€o. Y UHHHOMY
3aKOHOJABCTBI 70 HEJABHBOTO 4acy Oy/lo BiACYTHE cIeLiajlbHEe PEeryIiOBaHHS,
IIPUCBAYEHE YroJaMH, sKi YKIaJaloThCAd YYaCHHUKaMU IOPUAMYHOI ocobu -
KopHopariii, siki OTpUMaJli Ha3By «KOPHOpPATHBHI Jorosopw». Bepxosna Pana
06.02.2018 p. npuitasana 3akoH Ykpainu «[Ipo ToBapucTBa 3 0OOMEXKEHOK Ta
JI0AAaTKOBOIO BiJINOBIATbHICTION., IO PETYIIOE 3MIiCT KOPIOPATUBHUX A0TOBOPIB.
Takoxx BianmoBimHo 10 3akoHy VYkpaiHu «IIpo BHECeHHS 3MiH 1O JESKHX
3aKOHOJABUYMX AKTiB YKpaiHU I10JJ0 KOPIIOPATUBHUX JOTOBOPIiB» BHECEHO 3MIHU
1o 3akony Ykpainu «IIpo rocnogapcbki ToBapucTBa». Takok BHECEHO 3MiHH Ta
JonoBHEHHS 10 LluBinbHOrO Komekcy YKpaiHH IIOJO IPaBOBOTO 3aKPiMICHHS
MOHATTS «Be3BIAKINYHA JOBIPEHICTh 3 KOPIOpATHBHUX mpaB» (4. 4 cr. 249);
«HeraTUBHE 30008’ s13aHHsD» (4.1 cTarti 509); a TakoX «BUKOHAHHS 3000B’sA3aHb,
peaizaliisi, 3MiHa Ta MPUIHHCHHS MMEBHUX MpaB y JOTOBIpHOMY 3000B’si3aHHI
MOXYTh OyTH 3yMOBJIEHI BUNHEHHSIM a00 YTPUMAaHHSIM BiJl BAMHEHHS OJIHIEIO 13
CTOpiH y 3000B’s3aHHI TEBHUX [Jili YK HACTaHHSAM IHIOUX OOCTaBHUH,
nepeadadyeHnx J0roBOPOM, y TOMY YHCIII OOCTaBHUH, SIKi HOBHICTIO 3aJI€XaTh BiJ
BOJI onTHi€T i3 cTopian(4.2 cT. 526).

JomnosreHo 4. 2 c¢r.611 IIK Takoro 3micty «VY pasi nopymieHHs: 00p>XKHUKOM
HETaTUBHOTO 3000B’sI3aHHS KPEAUTOP HE3AIEKHO BiJl CIUIATH HEYCTOHKH Ta (ab0)
BIZIIKOAYBaHHs 30MTKIB 1 MOPaIbHOT IKOAN Ma€ MpaBoO BHUMara-
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TansaTy M.K.

T TIPUMTUHEHHS Jii, BiJl BYMHEHHS SIKOi OOp>KHHK 3000B’s3aBCS yTPUMATHCS,
SIKIIO 1[I€ HE CYINEepeuuTh 3MicTy 3000B’s3aHHs. Taka BUMOra Moxe OyTH
Ipes’ iBIeHa KPeIUTOPOM i B pa3i BUHMKHEHHS PealbHOI 3arpo3u MOpYIICHHS
Takoro 30008’ s13aHHs». LIK Takox nonoBHeHo crarreto 658-1 «[Ipunbanus npasa
Ha OJHOCTOPOHHE pO3IpBaHHSA JIOTOBOPY» 3TiIHO $KOI CTOPOHH JIOTOBOPY
KyMiBIi-IPOAaXy MOXYTb JIOMOBUTHUCS, IO OJHA CTOPOHA Npujbae B iHINOL
IpaBO PO3ipBaTé Lieil JOroBip B OJHOCTOPOHHBOMY HODSAAKY. 3aKOH YKpaiHu
«IIpo rocnonapcbki TOBapUCTBa» AOMOBHEHO cT. 51-1 «Jlorosip npo peanisaiito
IIpaB YY4aCHUKIB (3aCHOBHUKIB) TOBapUCTBA 3 0OMEXKEHOIO BiANOBIJAIbHICTION Ta
cT. 51-2 «be3BiAKIMYHA TOBIPEHICTh 3 KOPIOPATUBHUX IIPaBY.

BignosinHo g0 ct. 7 3akoHy Ykpainu «IIpo ToBapucTBa 3 00MEXEHOIO Ta
JIOZaTKOBOIO  BiATIOBIJNAJbHICTIO» KOPHOPATHUBHUM JOTOBOPOM BH3HA€THCS
JIOTOBip, 3a SKUM YYaCHUKH TOBApUCTBA 3000B’SI3YIOThCS Pealli3oByBaTH CBOL
IIpaBa Ta [OBHOB&)KCHHS IIEBHUM YMHOM ab0 YTPHUMYBaTHCS Bif X peanizamii.
Kopnoparusuuii 10roBip, B SKOMYy HE BKa3aHa JaTa yKIaJEeHHs Ta CTPOK il
KOPIIOPATHBHOTO JIOTOBOPY € HIKUEMHUM.

MOXIUBICTD  YKIQJCHHS YJaCHUKAMH KOPIOPAIi «KOPHOPAaTHBHUX
JIOTOBOPIB» BHU3HAETHCS MPaBOM 0arathox 3apyOiKHUX KpaiH. Ilpu mpomy B
1HO3eMHHX ITPABOTIOPSIKAX MPEICTABICHI Pi3HI KOHIENTYadbHi MiIX0AU 0 IIHX
JIOTOBOPIB. AHIJIIFICEKHM TIPABOM BCTAHOBIIIOIOTHCSI MAI0 OOMEXEHb 111010 TOTO,
0 MOXe OyTH TMpeaMeToM JOTOBOPY akilioHepiB (ydacHukiB). Y ®paniii,
HimeuunHi 3aKoHOIaBEIb 0OMEKYE CBOOOY pO3Cyly CTOPiH. Buxoasyu 3 iporo
€ pAl TPUHIUIOBUX MOJIOXKEHb 3aCTOCYBaHHS 3a3HAUCHHX IOTOBODIB.
ExoHOMIYHO OiNBII CHIBHA CTOPOHA B TaKOMY MJOTOBOpPI MOXe HaMaraTHCS
BUKOPHCTOBYBATH MEXaHi3M KOPIIOPATHBHOTO JOTOBOPY IUIS MEPEPO3IOJILTY Ha
CBOIO KOPHCTh OallaHCy PU3HKIB 1 MepeBar, sIK|ii icCHye B Kopropaiiii. BiamosinHo
JI0 YMHHOTO 3aKOHOJABCTBA KOXKEH YJaCHHUK KOPIIOpaIlil Mae piBHUI 00CHT IIpas,
1110 BUILJIMBAIOTh 3 HOTO y4yacTi, i Hece pU3UKU NMPOMOPIiHO cBoil yacTii. Takum
YHHOM, YYaCHHK, 110 BoJozie 50% i Oinblie BiACOTKIB royIociB, Mae Oinbliie npas,
HDK BracHUkM MeHIIe 50% roiociB. Aje y4acHUK, IO Ma€ OUIbLIY YacTKy
PU3HKYE B OLIBIIOMY CTYIEHI, HIX YJaCHUK, IIJ0 MAa€ MEHIIY JacTKYy.

IHCTUTYT KOPIOPAaTHUBHUX AOTOBOPIB MOPYLIYE MPUHIUI CBOOOAU AOTO-
BOpY, 10 3akpimiaeHuii B c¢T.3 LK. SIKmo oauH 3 y4acHHKIB 3pOOMB BHECOK Y
po3mipi MeHmomy, Hik 50%, HE3po3yMislo YoMy HOMY MOJXKE HaleXaTu MpaBo,
HaNpUKIaJ, IPUAHATTS PillIeHHS PO 3aTBEPANKEHHS OJHOOCIOHOTO BUKOHABUOTO
oprany kopmopauii. MeToro npu oMy Oyze He iHBECTYBaHHS B KOMIIaHilo, a
OTPUMaHHS KOHTPOJIO IIPU BiACYTHOCTI PH3MKY, a HOro NepeKiIaJaHHsIM Ha
IHIIUX YYaCHUKIB, IO HE BOJOAIIOTH KOHTPOJIEM.

Ci1iz Tako>X BpaxoBYBaTH MPABOBI HACIIAKU YKJIQAEHOTO «KOPIOPATHBHOTO
JOTOBOPY» TIPU 3BEPHEHHI CTATHEHHS Ha 9acTKy 3a OOpramMu y4acHHKA TaKOTO
JIOTOBOPY, 1X Mpoax Tpetiid ocobi. [Tpu nepexoi 0608’ s3KiB 3a
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3aKOHOJAaBCTBO YKpaiHU PO KOPHOPATHBHI JOTOBOPH MiXK YUaCHHKAMHU TOBApUCTBA...

JIOTOBOPOM HEMOJKJIMBO JIOCTOBIPHO BCTAHOBHUTH BaPTiCTh TOTO YH IHIIIOTO
MTaKeTa JacTOK.

Buxonsuu 3 11boro, BBaXXaeMo 3a J0liIbHe BcTaHOBIeHHS B 1K 3aranbpHux
IIpaBHII NIPO JOIIYCTUMICTH 1 3MICT TaKOrO POy JIOTOBOPIB YYaCHUKIB OyAb-SKUX
rOCIOJAPChKUX TOBAPUCTB (KOpIOpAIliif), a He TiNbKU TOBApUCTB 3 OOMEXKEHOIO
BiAMOBifanbHICTIO. IIpeaMeToM JOroBopy Mpo peami3alilo IpaB y4YacHHUKIB
(3aCHOBHHKIB) TOBapHCTBa 3 OOMEXEHOI BiJIOBIIANBHICTIO MOXe OyTH
nependaueHo 00OB’s130k: 1) rojocyBaTH y cHoci0, BU3HAYEHUH TakuM
JIOrOBOPOM, Ha 3arajJlbHUX 300pax YYacHUKIB (3aCHOBHMKIB) TOBapuCTBa 3
00MEXEHOI0 BiANOBIAANBHICTIO (B TOMY YHCII LIOAO KAaHAUAATYp A0 OpraHiB
YIIPaBIiHHS KOPHOpalii); 2) HOroxyBaTy Npua0aHHs a00 BiJIy>KEHHS 4aCTKU 32
3a371aJeri/(b BU3HAUCHOIO L[IHOIO Ta/ab0 y pa3i HaCTaHHsS BU3HAYEHUX y AOTOBOPi
00CTaBHH YTPHUMYBATHCS BiJl BIIUyXEHHS 4acTOK O HACTaHHS BU3HAUEHUX Y
JOroBopi oOcTaBuH, (30KpeMa i nmepeBakHe MPaBO KYIMIBII YacTKH, 3a00poHa Ha
nepeaavy akiii (4acTok) TpeTiM ocobam abo KOHKypeHTaM); 3) BUMHSATH iHIII [T,
OB’ s13aHi 3 YNpPaBIiHHAM TOBapUCTBOM 3 OOMEXKEHOK BiIIOBIIaIbHICTIO, HOTO
MIPUITUHEHHSAM a00 BHJIJIOM 3 HBOTO HOBOI FOPHIUYHOI 0coOu; 4) ymMoBH abo
HOPANOK BU3HAYEHHS YMOB, Ha SKHX YYaCHHK TOBapHCTBA - CTOPOHA JOTOBOPY
BIIpaBi ab0 30008’ s13aHMi NpuaIOaTH a00 MPOJATH YACTKU Y CTATyTHOMY KaIliTasi
TOBApHCTBA, Ta BU3HAYATH BUIIAIKHU, KON TaKe IPaBo a00 000B’A30K BUHHUKAE.

Kpenutopu ToBapHCTBa MOXYTh YKIACTH JOTOBIp 3 YJaCHMKaMH TOBa-
pHUCTBa 3 0OMEKEHOIO BiIIIOBIAAIBHICTIO, 32 SKMM YYaCHHKH TOBAPUCTBA 3 METOIO
3a0e3MECUCHHST OXOPOHIOBAHOTO 3aKOHOM IHTEpecy TaKMX TpeTix ocih
3000B’A3yIOTECS peaizyBaTH CBOI KOPIIOPATHBHI IIpaBa y cIocib, nepeadadeHunit
TaKUM JOTOBOPOM, ab0 yTpHUMyBaTHcs (BIIMOBHTHCS) BiA IX peamizamii, y ToMy
9HCI TONOCYBAaTH y CIOCIO, MepeadaueHH TakuM JOTOBOPOM, Ha 3aralbHHX
300pax y4YacHHUKIB TOBapHCTBa 3 OOMEKEHOIO BiANOBINANBHICTIO, Y3IOKEHO
BUYMHSTHU iHINI Xii, MOB’S3aHi 3 YNPaBIiHHAM TaKUM TOBAapUCTBOM, IpHUIOaBaTU
a00 mpojaBaTH YacTKU y HOro CTaTyTHOMY KalliTali 3a HEBHOIO LIHOI YH 3a
YMOBH HACTaHHS BHU3HAUCHUX Yy JOTrOBOpi oOCTaBMH a00 yTpUMyBaTucs Bif
BiJTUy>KEHHS YaCTOK JI0 HACTAHHS BU3HAYCHUX Y IOTOBOPi OOCTABHUH.

Bucnosok

3aranbHUi BUCHOBOK MOJIATA€ y TOMY, IO KOPIOPATHBHI JIOTOBOPU HE
MOXXYTh MiHSTH KOPIIOPATHBHY CTPYKTYPY, HOPSIOK NPUIHATTS KOPIOPATHBHHUX
pilllcHb, BCTaHOBJIEHI KOPHOPAaTHBHI NpaBWIa, OCKINBKA BOHHM BH3HAYAIOThHCS
TIPaBOTIOPSZIKOM B PO3PaXyHKy Ha TPETiX oci6. [X yMOBU He MOKYTh CyHepeunTH
3aKOHOJIABYMM 3a00pOHaM, MPHUPOJi IOTOBIPHUX BIJHOCHH a00 CyCHUILHHUM
iHTepecaM. He MOXyTh BB@)KaTHCS IOIMYCTUMHMH YMOBH, IIO BIUIMBAIOTH Ha
BU3HAUCHHS KBOPYMY (3araibHHX 300piB a00 pagW AMUPEKTOpPIB), MOPSTOK
CKJINKAaHHS Ta IPOBEICHHS 3arajJbHUX 300pIiB YYaCHUKIB, a TaKoX HAJAalOTh
OJHOMY 3 YYaCHHKIB IIpaBO IIpHU3HAYaTH KepiBHHKA IOPUAMYHOI OCOOH.
IMoromkeHuit CTOPOHAMH TAaKOTO TOTOBOPY 3a00pOHA Ha Hepenady
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I'uatis O.M.

YacTOK TpeTiM ocob0aM ab0 KOHKYpeHTaM HE MOXKE BCTYIATH B MPOTHPIYYS 3
OCHOBHHMMH IIPUHIUIIAMH [UBIJIBHOTO 3aKOHOIABCTBA.

HeoOxigHO 4iTKO BU3HAYUTH MPABOBY MPHUPOJY BKAa3aHUX JOTOBOPIB, IIO
BUKJIFOYA€E 1X BIUIMB Ha TpeTiX oci0. BiamoBigHO 1 HACHiIKOM IX MOPYIICHHS €
3aX0fM IMBIJIBHO-TIPABOBOI BiJMOBIAIILHOCTI 32 HEBUKOHAHHS a00 HEHAJIC)KHE
BUKOHAHHS TaKMX 3000B’s3aHb. Y BUIVISI BIALIKOTYBaHHS 30WMTKIB, CIOCO0IB
3a0e3neueHHs] BUKOHAHHS 3000B’s13aHb, 0 BUIUIUBAIOTH 3 TAKOTO JOTOBOPY.

Takox, Ha 3MiHYy MoJIO’)KeHHs cT. 7 3akoHy Ykpainu «IIpo ToBapucTBa 3
00MEXEHOIO Ta JI0JIATKOBOIO BiANOBINANBHICTIO» LIOA0 3MiCTy KOPIOPATUBHOIO
JIOrOBOPY SIKUH HE MiJJIsArae po3KpUTTIO 1 € KOH(DIACHIIHHUM, CIIiJ IepeA0aduTH
00OB’SI3KOBE JTOBEICHHS 70 IHIIMX YYaCHHKIB TOCIOJAPCHKOTO TOBAPHCTBA
iHpOpMAIIiT PO yKIaJAEHHS MOIOHOTO JOTOBOPY 1 PO HOTr0 YMOBH.

MHaTiB O.M.

kaHOuOGam ropuduYHUX HayK, acucmeHm Kaghedpu
yueinbHoz2o npaea ma npouyecy JibeiecbKko020
HauioHasibHO20 yHieepcumemy iMm. leaHa ®paHka

OXOPOHA IHTEPECIB CINMAOKOEMLIB
YYACHUKA TOBAPUCTBA 3 OBMEXEHOIO
BIAMNOBIAANBHICTIO

CTBOpEHHS TOBapHCTBAa 3 OOMEKEHOK BIINOBIIAIBHICTIO OJHIEH (i-
3UYHOI0 0C00010, KA OJTHOYACHO BHKOHYE (YHKIIII JUPEKTOpa, B YKpaiHi HE €
piakictio. Takuii y4acCHUK TOBapHCTBa 3 OOMEKEHOIO BiAMOBIIANBHICTIO BOJIOJIIE
HE JIMIIE KOPIOPATUBHUMH IMpPaBaMHU i OJHOOCIOHO TNpHIMae pillieHHs, SKi
HAJIC)KATh 10 BUKJIFOYHOI KOMIIETEHI[T 3arajibHUX 300piB, a ¥ i€ Bin iMeHi
TOBAapHCTBa Yy BCIiX MPABOBIAHOCHHAX, Y SIKMX OCTaHHE Oepe ydacTb. Lle moBomi
3pYYHHH CHOCIO YIpaBIiHHS, 32 SKMM 3aCHOBHHK (YYacHHK) KOHTPOJIOE YcCi
MIUTaHHSI CTOCOBHO CTBOPEHOTO HUM TOBAPHCTBA, OB’ s13aHi 3 HOr0 CTBOPEHHSM,
YIPaBIiHHAIM Ta AisUTBHICTIO, 8 TAKOX 3 IPUITMHEHHSM TOBapHCTBA.

3akoH Ykpainu «[Ipo ToBapucTBa 3 0OMEXEHOIO Ta JOAATKOBOIO BifIIO-
BiganpHicTIO» Big 06 motoro 2018 poky [1] y cr. 23 BcTaHOBIIOE MpaBmiIa
MepexXoy YaCTKUA YJaCHHKA TOBAPUCTBA JI0 CHAIKOEMIIS ab0 MPaBOHACTYITHHUKA.
SIk yKe HEOJHOPA30BO 3a3HAYANOCSH, WAEThCS MPO MPUIMHEHHS FOPHIANYHOI
ocobu 3 mnpaBoHactymHuiTBoM (y [ocnomapcekomy konekci Ykpainuu [2]
3aCTOCOBYEThCS TEPMiH  «peopraHizamis»). OHaK BXUBaHHA TEPMIiHY
«IPaBOHACTYIHUITBO» Y Iiil 3aKOHOJABYidH HOPMI BHIAETHCS HEIOLIJIBHUM,
OCKIJIbKM IPaBOHACTYITHULITBO - IIe IIepexif mpas Ta (a00) 0060B’s3KiB Big
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OXO0poHa iHTepeciB CIAJKOEMIIIB yYaCHHKA TOBAPUCTBA 3 0OMEKEHOIO BiIIOBITAIIBHICTIO

onHiel ocoOu 110 iHIIOI y 3B’S3Ky 3 HACTAHHSIM IEBHUX HOPUINYHUX (DAKTIB.
TakuM YHHOM, NPAaBOHACTYIHHITBO OXOIUIIOE COOOIO0, SK CIAAKyBaHHS, TaK i
peoprasizaiito IPUIMIHHX OCiO.

OpHak, 11e He €IMHUEN orpix cratTi 3akoHy Ykpainu «IIpo ToBapucTBa 3
00MEKEHOI0 Ta JOJATKOBOIO BimmoBimambHicTIO». Tak, 4. 2 cr. 23 3ragaHoro
3aKkoHy 1O MiACTaB MEPEeXOAy YacTKH IO CHAJKOEMIS MOMHJIKOBO BiHECEHO
BU3HAHHA (i3U4HOI 0coOM OE3BICHO BiJICYTHBOI. [IpM BH3HaHHI ydacHHKa
OC3BICHO BIJCYTHIM OXOpPOHSIFOTBCS HOTO0 KOPIOPATHUBHI IHTEPECH ILISXOM
BCTAHOBJICHHS HOTapiycoM omiku Haj ii MaiiHOM (cT. 44 IIMBIIBHOTO KOJEKCY
VYkpainu (gani - K Ykpainu) [3]) abo ykinageHHs OpraHOM OMIKH Ta MiKJIyBaHHS
JIOTOBOPY yIpapiiHHsg MaitHOM (4. 2 c1. 1032 LK Vkpaiun).

IIpore, 3axon Ykpainu «IIpo ToBapucTBa 3 0OOMEXEHOIO Ta J10JaTKOBOIO
BIANOBINAJBHICTIO» HE BUpillye MpoOsieM, SIKi BUHUKAIOTh Y BHUINAJAKY CMEpTi
¢izuuHOI 0ocoOu, siKa € €IMHUM YYaCHUKOM TOBApHCTBAa 3 OOMEXEHOIO Bif-
noBiganpHicTio. Hatomicte L{uBinbHuil kxojgexc YkKpaiHH mnependadae MOXK-
JIMBICTb BXUTTS 3aXOJiB IOJO OXOPOHH CIIAJKOBOTO MaifHa HOTapiycoM, sKi
MOXYTb NOJIITaTH y NPU3HAYEHHI OXOPOHIS CIAJAKOBOTO MaiHa abo yKiaJeHHi
JOTOBOPY Ha YOpaBIiHHA CHAAIIMHOI. BojgHouac cmaakojaBellb MOXKE
CaMOCTIMHO y 3aIOBiTi IPU3HAYUTH BUKOHABI[I 3aIOBITY, SIKMH 3/iCHIOBATIME
BIANOBIHI Aii [0A0 30€peKEHHS CIIaJKOBOr0 MaiiHa.

ITpu npomy, sk BOauaeThbesd 31 cT. 1283 IIK Ykpainu oXOpoHelb ClIaIKOBOTo
MaiiHa MO>Ke yKJIaJaTi JOrOBOPH, CIPSIMOBAHI Ha OXOPOHY Takoro MaitHa. Takum
YUHOM, SKIIO B OXOPOHI[I CIIaJAKOBOrO MaiHa, y HAIIOMY BHIIQJKY - YacTKH
y4JacHHUKa TOBAapHCTBa, HEIOCTATHHO HABHKIB VISl YIIPABIiHHS TOBAPHCTBOM, BiH
MOX€ YKJIACTH JIOTOBIp YNIPABIiHHS MailHOM (YacTKOI y CTATHOMY KarliTaii
TOBapuCTBa 3 OOMEXEHOI0 BiANOBiaibHICTIO). Lle macte 3Mory 3abe3mednTH
HOPMaJIbHY JisUTBHICTh TOBAPHCTBA 3 0OMEKEHOIO BiMOBIJABHICTIO 1 YHUKHYTH
HECTIPUATIMBUX HACIIJKIB, SK JUIi CAMOTO TOBapHCTBA, Tak 1 it oci0, sKi
YCHAIKYIOTh YacTKy Y IIbOMY TOBAapHCTBi. TOMY OXOpOHIISI CIIagKOBOTO MaiHa
HEOOXIZIHO BHECTH 0 Tepeniky ocid, sKi MOXyThb OyTH YCTaHOBHHUKAMH
yrpagBiHHS BignosigHo 1o ¢. 1032 1K YKpa'l'HI/I

OKle BOTO, Y pasi Bl,IlcyTHOCTl CHaZKOEMIIIB 200 BHKOHABIIS 3aIllOBITy
HOTapiyc a0o BiQIOBITHHH OpraH MiCIIEBOTO CaMOBSI/lyBaHHS Y HACCIICHHX
MyHKTaX, e HeMae HoTapiyca, YKJIaAaloTh JOTOBIp Ha YIPABIiHHS CHaIIIHHOO
3a YMOBH, LIO Y 11 CKJIaJIi € MaifHO, sIke MoTpedye yTpUMaHHS, 0TIy, BANHEHHS
iHIMX (QakTHYHUX Ta IOPUAMYHHUX Oifl U1 HOTO MiATPHMAaHHS Y HaJIEKHOMY
craHi. Bupaerbes nouinbHuUM, BHeCTH 3MiHHU A0 cT. 1285 11K Vkpainu, HapaBmm
HOTapiycy, BIANOBIHOMY OpraHy MiCLIEBOTO CaMOBPSYBaHHSI MOMIIUBICTb
yKJIaZaTd JOTOBIp Ha YNPaBIiHHSA CHAALIMHOIO, y CKJIaAl SIKOi € YacTka y
CTaTYTHOMY KaIliTani TOBapHCTBa 3 OOMEXCHOIO BiJIOBIAANBHICTIO, 332 3TOAOI0
CIAIKOEMIIIB.

Tak camo ciif OisiTH y BUIIAAKY CMEPTi €IMHOTO y4aCHHMKA TOBAPHUCTBA 3
JOAATKOBOIO BiNOBIJAJBHICTIO Ta €JUHOTO aKIlioOHepa akIiOHEPHOIo TO-
BapHUCTBa.
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1. IIpo mosapucmea 3 obmedxrcenoro ma 000amro60i0 8ionosioanvHicmio: 3axon Ykpainu
6i0 06 momoeco 2018 poxy MNe 2275-VII. w”: http://zakon.rada.gov.ua/
laws/show/2275-19

2. Tocnodapcwruii kooeke Yrpainu: 3axon Yrpainu 6io 16 ciuns 2013 poxy Ne 436- IV u™:
http://zakon.rada.gov.ua/laws/show/436-15

3. Lusinvhuii kodexc Yxpainu: 3axon Yxpainu 6i0 16 ciuns 2013 poky Ne 435-IK u™:
http://zakon.rada.gov.ua/laws/show/435-15

HdopouweHko J1.M.

KaHOudam ropuduqHuUx Hayk, doyeHm, douyeHm
kaghedpu yueinbHozo npaea i npoyecy [JoHeybK020
HauioHasibHO20 yHieepcumemy iMm. Bacunss Cmyca

NMPEAMET OOroBOPY MIDK AKUIOHEPAMU
TOBAPUCTBA B 3AKOHOOABCTBI YKPAIHU
TA AHITIIUCbKOMY MPABI

JlxepennoM JOAATKOBUX INPaB Ta 00OB’A3KiB y4aCHHKIB KOPIIOpPAaTUB-
HOTO MIJNPUEMCTBA MOXe OyTH He JMIe 3aKOHOIABCTBO, ajle I ycTaHOBUMi
nokyMeHT, a B AT - Takox IOroBip, IO YKJIaIa€ThCsl akKIiOHEpaMH, SKUH B
OPUIUYHHUI JIiTepaTypi Ha3MBalOTh ab0 KOPIOPATHBHHM JIOTOBOPOM, a0o
JIOTOBOPOM TIPO 3/IifICHCHHS MPaB YYaCHUKIB TOBAPUCTBA.

Taki moroBopr B 0araTbox KpaiHax € e(heKTHBHHM 3aCO00M 3aXHCTy IpaB
IHBECTOPIB 1 MOMYJIAPHUM IHCTPYMEHTOM, IO T03BOJISIE €(DEKTUBHO PETYITIOBATH
Ipolec  KOPIOPaTUBHOTO  YNPaBIiHHS B  KOHKPETHOMY  TOBApHCTBI,
BCTAHOBIIIOBATH KBOPYM, IOPSIOK TOJOCYBAaHHS, SIKi € BiAMIHHUMH BiJ BHMOT,
BCTaHOBJIEHHX 3aKOHOM. KopropaTHBHUI TOTOBIp - Lie HAA3BUYAHO BOKIMBHH 1
HOBHMH Ui YKpalHH MEXaHi3M, SKMA B MDKHAPOJIHINA MPaKTHI[ BIIOMHE T
HazBoro «shareholder agreements». Moro mmocom € Te, mo BiH 9acTO MiCTHTH
MOJIOXKECHHS IIOAO0 BHUPILICHHS KOPIOPATHBHUX KOHQIIKTIB 1 € e()EeKTHBHUM
IHCTPYMEHTOM BHpIIICHHS TaKUX cHUTyaiiid. [losBa IHCTUTYTY JOTOBOPIB MiX
aKI[ioHepaMH TOBAapHUCTBAa 3yYMOBIIOETHCS  CKJIAAHICTIO  KOPIOPATHBHOTO
YIpPaBIiHHS B aKLiOHEPHUX TOBAPUCTBAaX, 110 BUKIMKAHO BEIMKOIO KiNBKICTIO
Y4YacHHUKIB TOBapUCTB, PI3HOIO CIPSIMOBAHICTIO IXHIX IHTEPECiB, 3aTy4CHHSIM
1HBECTOPIB TOILO.

Tpeba BiA3HAUUTH, 10 OJHI€IO 3 HAHOLIBII 3HAYYIUX HOBEJ aKL[IOHEPHOTO
3aKOHOJABCTBA, 110 IMIUIEMEHTOBaHi 3akoHOM Ykpainu «IIpo BHECEHHS 3MiH 10
JESKNX 3aKOHOJABYMX aKTiB YKpaiHW LIOA0 KOPIOPATUBHUX IOTOBOPiBY [1],
skuii gie 3 18.02.2018p., B 3akon Ykpainu «IIpo akiioHEpHi TOBapHUCTBAY, CTalla
MOsiBa B HOMY IOJIOXKEHB, SIKi 3aIIPOBA/UKYIOTh Ta PEryJIIOIOTh HOBHIA JOTOBIp,
SIKUI OTPUMAaB Ha3BY «IOTOBIP MiXk aKIliOHEpaMu TOBapucTBaMm» (CT. 261 3akoHy
Vxpainu «IIpo axkuionepHi ToBapuctsay [2]).
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IIpeameT ZOroBopy MiX akIiOHEpaMu TOBAPUCTBA B 3aKOHONABCTBI YKPAIHH Ta aHIIIHCHKOMY IpaBi

IMonoxenusimu ct. 261 3akony Ykpainu «IIpo akiioHepHi TOBapHCTBay,
SIKOIO BIJIMOBITHUI 3aKOH JToroBHEHO 23.03.2017 poky, po3kpuBaeThes AediHiis
«JIOTOBIp MiX aKIliOHEpaMHU TOBAPUCTBAY, i/l KOTPUM CJIiJi PO3YMITH MHCbMOBHI
JIOTOBIp, MIPEAMETOM SIKOTO € pealti3allis aKI[iOHePaMH - BIIACHUKAMH MPOCTUX Ta
IpuBiIeHOBaHUX aKlii IpaB Ha akuii Ta/abo mpaB 3a akiisgMu, IepeadayeHux
3aKOHOJJABCTBOM, CTATYTOM Ta IHIIMMH BHYTPIIIHIMH JOKYMEHTaMH TOBapUCTBA.
ITpeameToM [OroBOpY MK akLiOHEpaMU HE MOXe OyTu 3000B’s3aHHS CTOPOHU
LbOIO JIOTOBOPY TOJOCYBAaTH 3riIHO 3 BKa3iBKAMU OpraHiB yIpaBJliHHA
TOBApUCTBA, MO0 aKIii SKOTO YKJIAJCHHUH IIeil OroBip, KpiM BUIAJKIB, SKIIO
CTOPOHOIO JIOTOBOPY € 0c00a, sfKa OJHOYAacCHO BXOJMTb JO CKJIAAy OpraHy
YIIPaBJIiHHS TAKOTO TOBAPHCTBA.

Ilieto HOPMOIO BCTAHOBIIOETHCS MEPENIK MOXIIMBUX IOJO0XKEHb TaKOIo
JIOTOBOPY MiX aKIiOHEPaMH, Cepel TKHUX:

* 3000B’s13aHHS peajti3yBaTH y Croci0, nepen0ayeHnii TakuM JI0rOBOPOM,
cBO1 IIpaBa Ta/ab0 YTpUMYBATHCS BiJI peatizallii 3a3HaueHHX MpasB;

*  MOXIHUBICTh Tepen0aYeHHs1 000B’SI3Ky CTOPIH JOTOBOPY TOJOCYBATH Y
crioci0, mepenbaueHWi TaKMM JIOTOBOPOM, Ha 3aralibHUX 300pax akilioHepiB
TOBapHCTBA;

* 000B’S30K TOTOKYBaTH TpHAOaHHS a00 BIMYYKEHHs akIiiif 3a 3a3-
JIAJIeTi/Ib BU3HAUCHOIO IIIHOK Ta/ab0 y pa3i HACTaHHS BHU3HAYEHHX Y JOTOBOPI
00CTaBHMH, YTPUMYBATUCS BiJ BIMYY)KEHHS aKI[iii 10 HACTAaHHS BH3HAYCHUX Y
JIOTOBOpi OOCTaBWH, BUMHATH IHIII Jii, IOB’sI3aHi 3 YIPaBIiHHIM TOBAPHCTBOM,
Horo MpUIMHEHHSM 200 BUILIOM 3 HHOT'O HOBOTO TOBAapUCTBA,

*  TIOJIOKEHHS MIOJI0 TOro, 1o iH(popMallis Mpo 3MICT JOrOBOPY MiX
aKI[IOHEPaMH He i UISTae PO3KPUTTIO Ta € KOH(1ICHIIIHHOIO;

* MOXIIMBICTH IependavyaTH crocodu 3abe3ledeHHs BUKOHAHHS 30-
0O0B’s13aHb, 110 BUIUIUBAIOThH 3 TAKOTO JIOTOBOPY, Ta 3aXOAM BiIMOBITAaJIBHOCTI 32
HEBUKOHAHHS a00 HEHAJIe)KHE BUKOHAHHS TaKUX 3000B’sI3aHb;

* JIOTOBIp MDK akI[ioOHepaMHu MOXe IependadyaTd YMOBH ab0 IMOPSIOK
BHU3HAYCHHS YMOB, Ha SIKMX aKIlioHEp - CTOpPOHa JOTrOBOpY Brpasi abo 30-
0oB’s13aHMi npuadaTH ab0 MpPOAATH akuil TOBApPHCTBA, TAa BU3HAYATH BUIAJKU
(sIKi MOXKYTP 3aJie’)KaTH YM HE 3aJeXaTd BiJ Il CTOpiH), KOJIM Take mpaBo abo
000B’ 130K BUHUKAE.

Y. 3 cr. 261 3akony Ykpainu «IIpo akiioHepHi TOBapUCTBay» 3a3HAYaE, IO
JIOTOBIp MDXK aKkIiOHEpaMH € 000B’I3KOBHUM JIUIIE AT HOro CTOPiH.

VY pa3i mopymeHHs KOPIOPaTHBHOTO AOTOBOPY BHMHHA CTOpPOHAa Mae
BIJIIKOAYBATH IHIIUM CTOPOHaM 3aBAaHi 30MTKH, CIUIATUTH HEYCTOWKY, BH-
IUTATUTH KOMIeHcaliio (QikcoBaHy rpomioBy cymy abo cyMmy, WO MiJisArae
BU3HAYCHHIO B IIOPAAKY, NEpeadadeHOMYy JOrOBOPOM MDK aKI[iOHEpaMu).
BiamosigHe mpaBo akmioHepiB miaTBepakyeThes 1m.2.20 IlocTaHOBH IUIEHYMY
BI'CY Big 25 mrororo 2016 poxy Ne 4 «IIpo nesiki NUTaHHS MPAaKTHKA BHPIIICHHS
CIOpIB, 1[0 BUHUKAIOTH 3 KOPIOPAaTHBHUX IIPaBOBITHOCHHY», B IKOMY 3a3HAYeHO,
[I0 X0Ya y4acTh y 3arajbHHX 300pax Ta rOJOCYBaHHS Ha HHX € MPABOM, a He
000B’SI3KOM y4acHUKa (akLioHepa, WwieHa), BOJHOYAC CTaTyTOM
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TOBapUCTBa MOXKE OYyTH TependaueHa MOXKIHMBICTh YKJIAJCHHS JOTOBOPY MiX
aKIliOHEpaMH, 3a SKUM Ha aKIiOHEpiB MOKIAJAIOThCS JOIAaTKOBI O0OB’SI3KU
(Hanpukian, oOOB’SI30K ydyacTi y 3araJbHHUX 300pax, 3a HEAOTPUMAHHS SIKOTO
nepen0avacThes BiAmoBianbHicTs) [3].

AHaNi3yI04U JOKTPUHAIBHI TO3UIIIT 010 BU3HAYCHHS TPEAMETa IOTOBOPY
MDK akllioOHepaMHM, CIyIIHOK, Ha Hally JyMKy, € IO3UIii THUX aBTOpiB, sKi
BBXAIOTh, IO MPEJAMETOM TaKOro JIOTOBOPY € perJIaMEHTAllisi TOPSAKY
peasi3alii KopIopaTUBHUX IIPaB YUaCHUKIB ToBapucTsa [4, c. 14].

B aurmiiicbkiif IopuandHii JiTepaTypi 3a3HAa4daeTbes, IO NPEIMET pe-
TYIIOBaHHS JOTOBOPY PO 3MiHCHEHHS MpaB aKIiOHEPIB OXOIUTIOE TOCTATHHO
HIMPOKE KOJIO MUTaHb. MOKHA BHOKPEMHTH HACTYITHI TPYIIH YMOB JIOTOBOPY, IO
CKJIQJAI0Th HOro MpeaMeT:

- THTaHHA, SKi HalexaThb A0 perjiaMeHTalil HamnpsMiB JisUIbHOCTI
KOMITaHil;

- PO3HOALN BKJIAJiB 3aCHOBHHKIB B CTaTyTHMH KalliTaJl KOMIIaHil, BHU-
3HAYEHHS 00CATY MpaB, AKI HAMAIOTHCS 3 aKI[ii, CKIaay aKIlioHepiB KOMITaHii,

- TUTaHHA KOPIIOPAaTHBHOTO YIPABJIiHHSA KOMIIaHi€l0 (30KpeMa, per-
JIAMEHTAIlis HEeOOXiMHOI KINBKICTI TOJOCIB Ui MPUUHATTS TOTO YH IHIIOTO
MIUTAHHS; TOPSIIOK PO3B’I3aHHS TYITUKOBUX CUTYAMil);

- (iHAHCOBI NHUTAHHS - pErJIAMCHTAIliS IOJIOXKEHb BHYTPIIIHIX JOKY-
MEHTIB KOMIIaHii y BiJIHOIIICHH] BUILIATH AMBIICHIIB, HOPSIIKY MiATOTOBKH Oi3HEC
- IUTaHIB KOMIIAHII 1 T. II.;

- TMTaHHA JOKamiTaimi3amii KoMmaHil (HampuKiaa, YMOBH JOJATKOBOI
eMicii akirii);

- TMTaHHS HaJ@HHS 3BITHOCTI 1 iHIIOT iH(QOpMaIlii aKI[ioHepaM KOMIIaHif,

- TOpSOOK po30yAOBH BINHOCHH 3 3alleKHUMH MiANPUEMCTBAMH
(OYipHIMH KOMIIAHISIMH), BiJOKPEMJICHUMH CTPYKTYPHHMH MiAPO3IiIaMu
TOJIOBHOIO KOMITAHI€IO;

- I[UTaHHA Nepefadi akiii KoMmaHii.

Iepenik nuTans, sAKi CKIaJaI0Th NPEIMET JAHOTO JOTOBOPY € BiIKPUTHUM, 1
MOXE OXOIUIOBaTU OyIb - SKi NHUTaHHS, SKi IOB’SI3aHi 3 YHOpPaBIiHHAM i
JiSUIBHICTIO KoMmaHii. BuXoAsguum 3 Takoro HIMPOKOro KOJja IUTaHb, MOXE
CKJIACTUCSI BP@)KEHHS, IO TAKUIl JOTOBIp € JOJATKOM JIO CTaTyTy, L0 KOH-
KpeTusye ioro mojoxeHHA. AOo0 B3araii - HOro mOJIOXKEHHsS XyOJIOIOTH IIO-
JIOXKEHHS CTaTyTy. AJie Iie He TaK, TOMYy IO JIOTOBip IpO 3AiHCHEHHS HpaB
aKI[IOHepiB Ta CTaTyT KOMIIaHiil MaroTh Pi3Hi NPaBOBi BJIACTHBOCTI B aHIJIH-
cbkOMYy TIpaBi. JIOTOBipHI TOJIOKEHHS HE MAalTh 3a 3arajlbHUM MNPaBUJIOM
IIPIOPUTETY HaJ MOJOKEHHAMH CTaTYTy KOMIIaHii.

V BUMaKy, SIKIIO TaKHid JOTOBIp PErJIaMEHTYE TUTAHHS, SIKi HAIEKaTh 10
MpeIMETY PETYIIOBAHHS CTAaTyTy KOMIIaHii, TO BiH PO3TIISIA€THCS AaHTTIHCHKUMHA
cylaMH SIK HEBiJ’€MHa 4YacTHHA CTATyTy KOMIAHil 1 Miausrae aep KaBHii
peectpariii B Peectpartiiiiii nanati KoMmnaHii.

52



O Poi”ebie Rozwazenia Zasadnosci Utrzymywania W Tlkraitkit Prawie...

[Tigkpecnumo, 110 MeXi NMpEeIMETy IOTOBOPY, IO JOCIIIKYEThCA, JYKe
BIJIPI3HAIOTHCSL B YKPAilHCHKOMY Ta aHMIIHCHKOMY IpaBi. B ocTaHHROMY KOH-
LEeNTyaJbHO MEXI IpPeIMETy IOroBOpY IpO 3IiHCHEHHS NpaB aKIiOHEPIB €
Ha/I3BUYaHO NIMPOKUMH Ta OXOIUIIOIOTH MPAKTUYHO BCi MUTAHHS YNPAaBIiHHA 1
JisuibHOCTI KoMnaHiero. [le 00yMOBIIEHO THM, 11O MIPU AOTPUMAHHI IEBHUX YMOB
3a3HauCHUl OroBip MOXe 3MIHUTH HaBITh CTATyT KOMIIAHIi.

B ykpaiHCbKOMY IIpaBi JIOrOBip MiXK aKI[iOHEpaMU TOBApPUCTBA HE MOXKE
BU3HAYaTH CTPYKTYPY OpTraHiB yIpaBJIiHHA TOBAPUCTBA i IX KOMIETEHIIiI0, TOMY
MpeJMET PETyJIOBaHHS TaKOro JOrOBOPY Y BITUM3HSIHOMY 3aKOHOJABCTBI €
3HAYHO BYXKUUM, HIK B aHIiHCbKoMY. JIOroBip Mixk aklioHepaMH TOBapHCTBA B
YKpaiHCbKOMY 3aKOHOJABCTBI HE MOXXE CaMOCTIIfHO IOpPOJKYBaTH HOBHX
KOPIIOpaTUBHUX IIpaB 4YM OOOB’S3KiB, sIKi He HajaHi ab0 He IOKIAJeHI Ha
y4aCHHKa 3aKOHOM abo CTaTyTOM aKI_IiOHCpHOFO TOBApHUCTBA.

1. Ilpo seHecenns 3MiH 00 OEAKUX 3AKOHOOAGUUX AKMIE YKpainu wo0o KopnopamuHux
0dozo6opig: 3axon Ykpainu 6i0 23 6epesns 2017p. Ne 1984-VI1I//Bioomocmi Bepxogroi
Paou Vkpainu. - 2018. - Me 10. - Cm. 52.

2. Ilpo axyionepni mosapucmea: 3axon Ykpainu 6i0 17 eepecus 2008 p. Ne 514"
//Bioomocmi Bepxoenoi Paou Ykpainu. - 2008. - Ne 50-51. - Cm. 384.

3. Ilocmanoea nuenymy Buwgoeo cocnodapcokozo cydy Ypainu 6io 25 nromozo 2016 poky
Ne 4 «llpo Oesaxi numanus npaxmuky 6UPIWEHHA CNoOpie, WO BUHUKAIOMb 3
KOPNOpamueHux npasosioHocuny [Enexmponnuti pecypc]. - Peacum docmyny 00
pecypcy: http://zakon.rada.gov.ua/laws/show/v0004600-16

4. Jlomaxun /.B. [locosopvl 06 ocywecmenenuu npaga yu4aCmMHUKOE XO35UCMEEHHbIX
0bwecms Kaxk Hogeuld KOpHnopamusHo2o 3akoHooamenvcmeéa //Becmuuk BAC P®.-

2009. - Ne8. - C. 12 -19.

br J8drzej Jerzmanowski

A6'wnM m/ Kaiebne Prawa C*iinedo, Handlowedo i
Ubezpieczeniowego Wydzia®u Prawa i Administracji
Uniwersytetu im. Adama Mickiewicza w Poznaniu

O POTRZEBIE ROZWAZENIA ZASADNOSCI
UTRZYMYWANIA W n*AI*KIM PRAWIE
CALKOWITEGO ZAKAZU FINANCIAL

ABBIBTAMCE - ~A0l MA TbE PRZEPIS6W

PPA*MA uMIl EnPOPEWBKIEn | PObBKI

1. Zgodnie z ari. 23 mi. 5 ukrainskiego Prawa o sp61kach axcy|mych, sp61ki
akcyine mie mog3 finansowo wspierac nabywania przez osoby ireecie akni iyJl
sp6lek. Dotyczy io wsparcia finansowego udzielanego przez sp6”ki w bortie
pozyczek Iub kredytéw ora7 w drodze por*amnia przez sp6”ki (Iub
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zabezpieczania w inny sposob) zobowi®zan zaci“ganych przez osoby trzecie
celem nabycia akcji tych spolek (tzw. zakaz financial assistance).

2. Historia zakazu financial assistance si“ga lat 20 XX w. W latach
1919-1920 w Wielkiej Brytanii mial miejsce tzw. takeover boom - fala fuzji i
przej"c, w toku ktorej zaobserwowano technik™ finansowania transakcji w
wi*kszym lub mniejszym stopniu z aktywow wykupywanych podmiotow.
Technika ta przyczynila si§ do kryzysu finansowego, w nast“pstwie ktorego
ustawodawca brytyjski, w Section 16 Companies Act 1928, wprowadzil zakaz
finansowego wspierania przez spolki nabywania akcji wlasnych w szczegolnosci
w drodze pozyczek i zabezpieczen Podobne zakazy wprowadzono nast“pnie w
wielu krajach swiata, zarowno w systemach common law, jak i w systemach prawa
stanowionego oraz w systemach mieszanych. W 1976 r. zakaz financial assistance
trafil takze do prawa unijnego za spraw” nowo uchwalonej tzw. drugiej
dyrektywy.

3. Przez lata teza o szkodliwosci wplywu financial assistance na
gospodark™ pozostawala niepotwierdzona. Z czasem badania empiryczne
wykazaly, ze wr*cz przeciwnie, wplyw ten moze byc pozytywny. Zacz"to
wowczas rozluzniac obowi”zuj*ce w poszczegolnych krajach regulacje financial
assistance. W 2006 r. ustawodawca unijny znowelizowal drug” dyrektywy,
zast"puj™c generalny zakaz financial assistance generalny zgod”® na udzielanie
finansowania, uzaleznion” jedynie od spelnienia przeslanek z art. 23 ust. 1 ak. 2-5
znowelizowanej drugiej dyrektywy (obecnie art. 64 ust. 2-5 Dyrektywy nr
2017/1132).

4. Rozne panstwa Unii Europejskiej roznie si§ zachowaly w obliczu
rozluznienia unijnego zakazu financial assistance. Niektore takze rozluznily swoje
regulacje krajowe (np. Wlochy [1]), inne si§ na to nie zdecydowaly i utrzymaly
generalny zakaz financial assistance (np. Niemcy [2], Austria [3], Francja [4]).

5. Ustawodawca polski pod”zyl za unijnym. Od czasu wejscia w zycie w
2000 r. kodeksu spolek handlowych w polskim prawie obowi*zywal generalny
zakazfinancial assistance. Art. 345 81 Kodeksu spolek handlowych (KSH)
stanowil, ze ,,spolka nie moze udzielac pozyczek, zabezpieczen, zaliczkowych
wyplat, jak rowniez w jakiejkolwiek innej formie bezposrednio lub posrednio
finansowac nabycie lub obj"cie emitowanych przez ni® akcji”[5]. W slad za
nowelizaj drugiej dyrektywy, w 2008 r. uchylono ten generalny zakaz. Art. 345 §1
KSH otrzymal nowe, nast“puj”“ce brzmienie: ,,spolka moze, bezposrednio lub
posrednio, finansowac nabycie lub obj"cie emitowanych przez ni® akcji w
szczegolnosci przez udzielenie pozyczki, dokonanie zaliczkowej wyplaty,
ustanowienie zabezpieczenia”. Generalny zgod§ na finansowanie przez spolki
akcyjne nabywania lub obejmowania emitowanych przez nie akcji ustawodawca
polski obwarowal przy tym koniecznosci® spelnienia szeregu przeslanek
wskazanych w art. 345 § 2-7 KSH.
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6. Nowelizacja art. 345 KSH z 2008 r. stanowi krok w dobrym kierunku i
generalnie zasluguje na pozytywn” ocen§. Nalezy si§ cieszyc, ze Polska znalazla
si§ w gronie tych panstw czlonkowskich Unii Europejskiej, ktore zdecydowaly si§
na implementaj nowego, unijnego rezimu financial assistance. Mimo generalnie
pozytywnej oceny nowego art. 345 KSH, nalezy zauwazyc, ze aktualna regulacja
kodeksowa jest jedynie fragmentaryczna. Przede wszystkim czas pokazal, iz
przeslanki udzielania wsparcia finansowego (z art. 345 82-7 KSH) nastr*czaj”®
wAtpliwosci interpretacyjnych i s* najczsciej trudne do spelnienia. Ponadto
istniej™ w/tpliwosci, co do tego, czy regulacja financial assistance s obj*te tzw.
transakcje MLBO (merger leveraged buyouts), ktore stanowi” dominuj*c” form§
wspierania przez spolki akcyjne nabywania emitowanych przez nie akgcji.
Transakcje te polegaj”™ na tym, ze podmiot zamierzaj*cy dokonac wykupu zaklada
spolk§ specjalnego przeznaczenia, ktora pozyskuje finansowanie dluzne i nabywa
akcje wykupywanego podmiotu. Nast“pnie przeprowadza si§ pol“czenie obu
spolek, wskutek czego spolka przejmuj~ca albo nowo zawi*zana splaca
zobowizania zaci®gni~te przez spolk§ specjalnego przeznaczenia m.in. z
aktywow spolki b"d”~cej przedmiotem wykupu. Efekt calej operacjijest bardzo
zblizony do udzielenia przez spolk§ wykupywan” Kklasycznego wsparcia
finansowego. Polska regulacja financial assistance wymaga uzupelnienia w tym
zakresie. Inspiraj dla ewentualnych zmian moze stanowic art. 2501-bis wloskiego
Codice Civile. Nalezy tez ustanowic nowe regulacje zapobiegaj”ce udzialowi w
procesach MLBO tzw. spolek nadmiernie zadluzonych, tak aby zapobiegac
bankructwom spolek uczestniczcych w transakcjach wspieranych aktywami
wykupywanych spolek (przeprowadzanym ze szkod” dla wierzycieli).

7. Konieczne s takze inne zmiany w polskiej regulacji financial assistance
- dotycz”*ce naznaczonych konfliktem interesow transakcji z podmiotami
powi”zanymi, glownie menedzerami. Wprowadzenie tych zmian jest konieczne w
swietle przepisow dyrektywy nr 2017/1132.

8. Takze ogolny rezim odpowiedzialnosciowy przewidziany przez polskie
przepisy financial assistance jest niewystarczajcy. Efektywnosc roszczen
odszkodowawczych, wyrownawczych, organizacyjnych, ktore w zwi®zku z
naruszeniami mozna kierowac do osob za nie odpowiedzialnych jest iluzoryczna
poniewaz w praktyce transakcyjnej albo brakuje podmiotow zainteresowanych
dochodzeniem takich roszczen (menedzer, ktory zostal wlascicielem spolki nie
skieruje w stosunku do siebie roszczenia), albo nawet jezeli takie podmioty
istniej” (akcjonariusze mniejszosciowi) to brakuje im niezb~dnej determinacji do
tego by prowadzic spory, tudziez wszczynanie post"powan w tzw. trybie actio pro
socio jest dla nich nieoplacalne.

9. Regulacja ukrainska nawi“zuje do pierwotnego wzorca drugiej
dyrektywy, tj. zakazu financial assistance, przy czym jest jeszcze dalej id"ca (nie
przewiduje nawet znanych prawu unijnemu wyj*tkow odnosz"cych si§ do
udzielania wsparcia finansowego w ramach zwyklej dzialalnosci instytucji
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finansowych oraz na rzecz pracownikow). Wydaje si?, ze rozluznienie
obowi”zuj*cego w prawie Ukrainskim zakazu mogloby si? przyczynic do
zwi?kszenia liczby transakcji dokonywanych na Ukrainskim rynku kapitalowym.
Analizuj*c potrzeb? wprowadzenia takiego rozluznienia oraz zastanawiaj”c si?
nad ksztaltem ewentualnej przyszlej regulacji warto si?gac do doswiadczen
panstw, ktore juz rozluznily zakaz financial assistance (np. Polski). Krytyczne
si?gni?cie przez ustawodawc? ukrainskiego do wzorca polskiego, z
uwzgl?dnieniem wyzej wymienionych niedoskonalosci polskiej regulacji, moze
pozwolic na zaprojektowanie regulacji jeszcze bardziej odpowiadaj”cej
potrzebom obrotu gospodarczego.
1. Zob. art. 2358 ak. 1 Codice Civile.
2. Zob. §71a ust. 1 niemieckiej ustawy o spdlkach akcyjnych (Aktiengesetz) z dnia
6.9.1965 r. (Bundesgesetzblatt Teil 1z dnia 11.9.1965 r., Nr 48, s. 1089 ze zm.).
3. Zob. 866a austriackiej ustawy o spolkach akcyjnych (Aktiengesetz) z dnia
31.03.1965 r (Bundesgesetzblatt nr 1965/98 ze zm.).
4. Zob. art. L. 225-216francuskiego kodeksu handlowego (Code de Commerce) z dnia
24.7.1966 r. (Loi no66-537ze zm.).
5. Udzielanie wsparcia finansowego bylo dozwolone jedynie wyjgtkowo - w przypadkach
wskazanych w art. 345 §2 KSH.

XopHokyn FO.M.

dokmop ropuduyHuUx Hayk, douyeHm, 3agidyeay
Kaghedpu yueinbHoO20 npasa ma npouyecy
Xapkiecbk020 HayioHasibHO20 yHieepcumemy
8HympiwHix crnpas

NO3UTUBHI TA HETATUBHI ACTIEKTU BUKYIY
AKLIA MAXXOPUTAPHUM AKLIIOHEPOM

3aKOHOJIABCTBO psijly KpaiH Tependadae MOMIIMBICTh 3aCTOCYBAaHHS
IpoLEeAypH IPHUMYCOBOTO BHUKYIY Y MIHOPUTapiiB akIii MaXOpUTapHUM
akiioHepoM Ta Horo adiniioBaHuMH ocoOamu. 30KpeMa, Taka KOHCTPYKIis
IPUCYTHS B aHINIIHCbKOMY, OenbriicbkoMy, (paHIly3pKOMY, TOJIaHACBKOMY,
HIMEIbKOMY, AAaTCHKOMY, LIBEJCHKOMY Ta IOJbCHKOMY IpaBaX. 3 MPUHHATTIM
3akony VYkpainu «IIpo axiioHepHi TOBapHCTBa» BIJNNOBIgHA MpoLEaAypa
OoTpHMaJia 3aKOHO/IaBUE 3aKPIMIeHHS i y MpaBoBil AilicHOCTI Ykpainu. OxHak un
BUPIIINB BiANOBIAHUNI HOPMATHBHHUH aKT BCi MpOOIEMHI MUTaHHS, OB’ sA3aHi 3
BUKYIIOM aKIill y MIHOpUTapHUX aKiioHepiB? [InTaHHs CKOpillle pUTOPHYHE.

IIpumycoBuil BuKyn akiiii (Bim aHria. SQueeze Out - «BUTHCHEHHSY,
«BUJIABITIOBAHHS») IOPOUKYE OOOB’SA3KOBICTH IX MPOJAAXy MIHOPHTAPHHMH
akuioHepamu (6e3 IXHBOT 3TOIN) MaXKOPHTAPHOMY aKI[IOHEPY 5K 3aBEpPIIATbHOTO
eTany npuaOaHHs HUM akIliil akiioHepHOTo ToBapucTBa (faii - AT),
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3a JOMOMOTOI0 IpoueaypH IoOpoBiIbHOI abo 000B’A3KOBOi Mpomo3uiii, y
pe3yNbTaTi SIKOT TaKUM Ma)KOPUTAPHUM aKI[IOHEPOM MPUAOAHO IOMiHYIOUH
naker akuiil (sx npasuino He MeHume 90-95% BenMYMHM CTATYTHOTO KamiTany
3aJIGKHO BiJI 38KOHO/IaBCTBA KOHKPETHOT KpaiHH).

Taka nporieypa Mae Miclie i y IpaBoOBiii IiHCHOCTI YKpaiHH, 30KpeMa BOHA
nepeadavaeTbes cr.cT. 64-655 3akony Ykpainu «IIpo akiioHEepHi TOBApUCTBAY.
VY €C BignosigHa npornenypa 3akpimieHa JupekTuBowo €Bpo- mapiaMeHTy Ta
Pagu €ponn Bix 21.04.2004 p. npo nporno3ullii NOrJIMHAHHS, KO 3aKpiIlieHi
Taki MEXaHI3MH 3aXUCTY IHTEpeCiB akIlioHepiB sk: 1) mporeaypa squeeze out -
IIPaBO akIioHepa-BIacHUKA He MeHIIe 90% akLmiOHEpHOTO KaliTaly TOBapuCTBa
BUMAaraTy Bijl IHIIMX aKI[iOHEpiB TOBApUCTBA MPOJATH HOMY CBOI akmii 3a
CIpaBeNIMBOIO MiHOIO;, 2) mpomemypa Sell out - mpaBo akmionepa, sKoMmy
HAJIC)KUTh peIlTa akiliii, BUMaraTH Bij aki[iOHe- pa-BJacHUKa He MeHiie 90%
akiiii Takoro AT BUKYUTH pEIITy aKiliid 3a CIpaBeyIMBOIO MiHO0.

MOKIIUBICTh MPUMYCOBOTO BHKYIY aKI[iii BUKJIHKA€E JUCKYCIIO K Cepesl
IIPaKTUKIB, TaK 1 TeopeTukiB. I mist nporo € miacraBu, 00 1Mo30aBleHHS IpaBa
BJIACHOCTI 3adyiliae OCHOBHI NpaBa Ta CBOOOAM JIOJUHH, OCKUIBKHM BCTaHOB-
JIFOETHCS TPABO MAYKOPHUTAPHOT'O aKI[IOHEpa B OTHOCTOPOHHBOMY I103aCYy10- BOMY
HOPS/IKY [030aBUTH MIHOPUTAPHOT'O aKIiOHepa HAJIGKHUX HOMY aKIii, a TaKoX
nepeabayvae GopmalibHy MM03acy/OBY MPOLEAYpPY M030aBJIEHHS MiHOPUTApPHOTO
aKI[ioHepa HAJIIeXKHUX oMy akuiif 6e3 Oyab-IKOoro BpaxyBaHHsS HOro iHTepeciB i
6e3 e(heKTUBHOTO CYyJIOBOTO KOHTPOJNIIO. BiaTak, mocTae MUTaHHS PO 3aXHUCT
KOpPIOPaTUBHUX IpaB Ta/abo iHTepeciB MiHOPUTAPHOTO aKIioOHEpa.

3akoH Ykpainu «IIpo akiioHepHi TOBapUCTBay 3aKPIILUIIOE TPU OKPEMi
IpOLEAYypPH BUKYIy aKIiii MIHOPUTapHUX AakKLiOHEPIB - a) 3a pe3yJbTaTaMU
npuAGaHHS 3HAYHOTO IaKeTa akuii ToBapucTBa (cT. 64); 2) npuadaHHs akLii
[IPUBATHOT'O aKLiOHEPHOT'O TOBAPHUCTBA 33 HACIIIKaMHU IIPUAOaHHS KOHTPOIBHOTO
makera akiiii (cT. 65) ta 3) mpumOaHHS aKmid MyOJIYHOTO aKI[iOHEPHOTo
TOBAapHCTBa 32 HACHiKaMH MpPUAOAHHS KOHTPOJIBHOTO IaKeTa akmiii abo
3HAYHOTO KOHTPOJIBHOTO MakeTa akiii (ct. 651).

3acTocyBaHHS Ii€i IPOLETypH HE MOXKE TTOBHICTIO 33/I0BOJILHUTH 1HTEPECH
MIHOPHTAPHHUX aKIlIOHEPIB Ta, K HACIIZIOK, HE BiIIOBIa€ MyOIiuHHM iHTEpEcam,
OCKIJIbKA MIHOpHTapii B3arajli 3ajHIIaloThCs 03 PO3MIIICHOro KariTany i
HATOMICTh OTPUMYIOTh TOTiBKOBI KOIITH, III0 HE € KamiTanoM. BBaxaerbcs, 110
MPUMYCOBHI BHKYI akIliii MIHOPHTapHOrO aKIliOHEpa HE BiIIOBiZae HOpMaM
KoncTuTyii i, HaBiTh, MiIpUBae OajaHC iHTEPECIB, IO CKIABCS MiX aKI[ioHepaMH
TOBapHCTBA.

Bigrak, motpe0ye BiANOBiAI MHUTaHHS NPO MOXJIUBICTH PO3MISNY HpH-
MYCOBOTO BHKYIy aKIii Ma)KOPHUTApHHM aKIIOHEPOM «SIK BUHATKY 3 MOTHBIB
CyCHiNBHOI HEOOXiAHOCTI». 3po3yMiso, MIO 3aCTOCYBaHHS KOMIICHCAIIMHUX
3ax0fiB («3a YMOBHM MOIEPEAHBOTO 1 MOBHOTO BIIIIKOAYBaHHSA X BapTOCTI»)

JeIo 3MIIaJUKY€E KOHQIIIKT, SIKUH MO>Ke BUHUKHYTH B TIporeci aisuibHocTi AT.
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IIpote, pemta acHeKTiB 3aMHINAIOTHCS CIIPHUMH, 30KpeMa Inojo: 1) mpasa
3aKOHOJIABIIS 3aKPIMUTH HOPMHU MPO MPUMYCOBHI BUKYIT aKI[iii MIHOpHTAap- HUX
akiioHepiB, skmo KoHcTHUTyIi€l0 YKpaiHH OXOpPOHSEThCS MPaBO MPHBATHOT
BJIACHOCTI Ta HE 3JAIHCHEHO MXOIHUX MNPOTHUIIPABHUX Mil BIIACHUKOM aKIii
BignoBigHoro AT; 2) po3yMiHHS «MOTHUBIB CYCHUIbHOI HEOOXiTHOCTI»; 3) IiHK
BUKYITY aKIIiH.

3 no3utiiit €BponenchKoi KOMICIT 3 TpaB JIFOAMHN IPUMYCOBHN BUKYIT aKIIii:
a) He CYIepednTh MOJI0KeHHIM KOHBEHIIIT PO 3aXUCT MpaB JIIOJUHH i OCHOBHUX
cBoOoJI; 0) mij Yac MPUUHATTS HOPMATHBHUX aKTiB TaKOTO THITy 3aKOHOJ/aBYA
BIafa Iepeciifgye 3araJbHy MeTy - (OpMyBaHHS CHCTEMH pPETYIIOBAHHS,
CIIPUATIUBOI Il TUX IHTEpeEcCiB, SAKI MOTPeOYIOTh, Ha ii AYMKY, HaHOLIBIIOTO
3aXHCTYy, 10 HiSK HE TMOB’S3aHO 3 PO3YMIHHSAM CYCILUIBHOTO «iHTEpecy» B HOTro
3BHYAHOMY pO3yMiHHI B cdepi «ekcrnpompiamiiy. @PaKTHYHO IHCTUTYT
MIPUMYCOBOTO BUKYITY aKIliil y BKa3aHOMY MIXKHAPOJHOMY aKTi OyB BUBEJCHHUH 3a
MEXI TIOHSTTS «OOMEXKEHHS TpaBa BJIACHOCTI B MyOdiuHHX iHTepecax». lle
MIPU3BEJIO 0 TPOTOJIOIICHHS MPpaBa KOKHOI KpaiHW BCTAHOBIIOBATH BIAMOBIIHI
MIPaBUIIa BUXOIAYH 3 TIOTPEO MPaBOBOT MO THKH.

IIpaBoBuil pexuM NPUMyCOBOro BUKYIY akuiil nependauenuii B akrax €C,
Oe3nocepenHpo, B Jlupektusi €Bporneiicbkoro nmapaamenty i Pagu Bin 21 kBiTHS
2004 poxy Ne 2004/25/C€ (ct.cT. 15 Ta 16). 30kpema, MpUMYCOBUI BUKYII aKIii
3[iMCHIOETCS SIK HA BUMOTY Ma)KOPUTapHOIo akuioHepa (odepeHTa), Tak i Ha
BUMOTY MiHOPUTapHHX aKI[iOHEPiB.

BinnogigHo nmo 3akoHonaBctBa €C mpaBO Ma)KOPUTApHOTO akKiioHepa Ha
BUKYII aKIiif, a TAKOXK PaBO BUMOTH BUKYITY BIIaCHUKaMU PEIUTH LIHHUX MaTepis
BHMHHKAE B JIBOX BUIAJIKAX: KOJH OQEPEHT AOCIATaE IPAaHUYHOT MEXKi B pOo3Mipi He
meHme 90% kamitaiy, SKMi Hajgae oMy mpaBa rojocy, abo KOJIM BHACHIJOK
odepTu BiH npuadas abo TBepAO MpUiHIB Ha ceOe 3000B’A3aHHS 32 JJOTOBOPOM
Ipo NpuadaHHS LiHHUX ManepiB B po3Mmipi He MeHme 90% kamitany, o Hajxae
npaga rojocy. JIMpeKkTHBa Ja€ NpaBO JEpKaBaM-y- HACHHISM CaMocCTiitHO
BU3HAYHTH 1 3aKPIMUTH B HALlIOHAIBHOMY 3aKOHOJABCTBI T'PaHMYHE 3HAUYCHH,
aye Mpu OOMY BOHO He Mae mepeBHInyBaTH 95% KamiTaily, IO HaJa€ mpaBa
rosocy. Hanpukian, signosinHo mo §§ 327a, 327b 3akony Himewunnun npo AT
3aranpHi 300pu AT MOXYTh 3a BUMOTOIO aKIlioHepa, SIKOMY HaJjekaTh aKIil
ToBapucTBa B po3Mipi 95% craryrHoro kamitany (TOJIOBHHE aKiioHEp),
MPUHAHATA pIlIEHHS TMpO TMepeiavyy TOJOBHOMY aKI[OHEepYy aKIid IHIIUX
aKIioHepiB (MIHOpUTapHUX akKIiOHepiB) B OOMiH Ha HaJaHHS BiJIOBIIHOTO
BIANIKOAYBaHHS  TOTiBKOIO. ['OJIOBHWI  akIioHep  BH3HAYae  po3Mip
BIZIIKOAYBaHHs TOTIBKOKO; BOHO Ma€ BiAMOBIAaTH MaiHOBOMY CTaHy TOBapHCTBA
1 piBHIO HOTO JOXOIIB Ha MOMEHT NPHUUHSATTS PIilIEHHS 3araJlbHUMH 300paMu.
[paBninHs 3000B’s3aHE HATATH B PO3MOPSIKEHHS TOJIOBHOTO akKIlioOHepa BCi
HEeOoOXiHi I IIbOTo JOKYMEHTH Ta iHdopmarnito. Y cBoro 4epry, § 1 Kongekcy
TOpriBeIbHUX TOBAapHCTB [loybli 3akpimioe, MmO I1HCTUTYT SQueeze out
3aCTOCOBYETHCSI B TOMY BHUIQJIKY, KOJHM Ma)KOPUTApHI aKIiOHEPH € BIACHUKAMU
He MeHIIe Hix 95% akuiil y craTyTHOMY KartiTamni
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AT Ta nux akuioHepiB € He Oinbie HiX 5. [Ipu 1IbOMyY KOXEH 3 IIUX aKIiOHEpiB
Ma€ OKpeMO OyTH BIaCHMKOM HE MeHIIe, HiK 5% akuiil y cTaTyTHOMY KamiTaii
AT.

IcHye 3HauHa KINBKICTh MyOJiKalliii, aBTOPH SKWUX BUIPABIOBYIOTH JIO-
LUTBHICTh BBEACHHS MPOILEypH MPUMYCOBOTO BUKYITY aKIiii y MiHOpHTap- HUX
akuionepis. [Ipy 1bOMYy, SIK IPABUIIO, BAKOPUCTOBYETHCS JIBA OCHOBHI apryMEHTH
Ha TIATBEP/PKEHHS TPABHIBHOCTI Takoro mimxoay. Ilepmmii monsrae y
KoHCTaTamii (aKkTy NPUHIMIIOBOT MOXIHUBOCTI TNPHUMYCOBOTO MPUITHHEHHS
Cy0’€KTUBHMX LUBUIBHHX MpaB. J[pyruM € OCHIIaHHS Ha HOPMH 3aKOHOJABCTBA
IHIIUX KpaiH, SKi B TOMY 4YHM IHIIOMY BHUIJISIII JIONMYCKAKOTh MOXKIHMBICThH
MIPUMYCOBOTO BUKYITY aKI[iii y MIHOPUTAPHUX aKI[IOHEPIB.

Hageneni migxomu mifiaHi KpUTHI. YSBISETHCS, IO CIPOOU JTOBECTH
OYEBHUJIHI pedi, K TO MOXIHMBICTh NMPUMYCOBOI'O NPHIUHEHHS CY0’ €KTHMBHUX
LIUBUIBHUX MpaB a00 JOIIBHICTh BUKOPUCTAHHS TO3UTHBHOTO 3aKOPIAOHHOTO
JOCBiTy, 030aBIieHi siK0i-HeOy1b HIHHOCTI. CyTHICTB MIPOOJIEMH MOJISTAE B TOMY,
HACKIJIbKHU HEOOX1THUM BITUM3HAHOMY aKIiOHEPHOMY 3aKOHOJIaBCTBY € IHCTUTYT
[IPUMYCOBOTO BHKYIy aKLili y MIHOpUTApHUX aKIiOHEPiB 1 SKUM UYHUHOM B
mporeci peanizanii Woro HOpM OyAyTh 3axXulleHi Cy0’€KTHBHI KOPIOPAaTHUBHI
IIpaBa MiHOPUTAPHOT'O aKI[ioHepa Ta sIK 1ie BIUIMHE Ha [IPOLEAYPY MONEPEaKEHHS
MOXJIMBOCTI BUHHKHEHHS KOH(QUIIKTHUX CHTyallii MDK MaXOpPUTapHUM Ta
MIHOpUTApHUMU akiioHepamMu. ToOTO BiJNOBIMIHMN IHCTUTYT BUKIUKAHUU N0
XKUTTS HEOOXiIHICTIO NOOYI0BU €(EeKTUBHOTO KOPHOPATHBHOIO YIIPABIiHHS; B
TOM Yac sIK CHCTEMHHUX CYIEepEeYHOCTeH, 00yMOBICHUX HOTO MPUPOIOI0, HA PiBHI
OCHOBOIIOJIOXKHUX MPUHIIHITIB, HE BUSIBIICHO.

VY 3B’s3Ky i3 3a3HaYE€HUM TOJIOBHMH NPIiOpUTET y cdepi KOPIOPaTUBHUX
BITHOCHUH Ma€ 6yT14 CIPSIMOBAHUM JI0 3aXHCTy caMe INPUBATHOI BIIACHOCTI.
BifbHUIA BUKYIT kIl y qn:mqﬂnx Ta IOPUIUYHUX 0CI0 y TPUMYCOBOMY TOPSIKY
3HAYHO OOMeEXye IX CBOOOIY 3MiMCHEHHS E€KOHOMIYHOI AisUTBHOCTI i CBOOOXY
BUOOpPY crocobiB Ta GopM po3mimeHHs iBectuiid. [Ipote, He Tpeba Hamepen
BCE IpaMaTH3yBaTH, B KOHTEKCTI BiAMOBIZHOTO BHUKYIY akmili MoBa Hae mpo
000B’SI30K 3/IHCHUTH MPOIMO3UINI0 II0J0 TAKOTO BHUKYIY, a HISIK HE Mpo
000B’S30K MpOJaBaTH (YU B IHIIMK CIOCIO BiAUYXKYBaTH) IiHHI MamepH, 0
MiATBEPKYIOTH MIPAaBO HA y4acTh B yrnpaBiiHai AT.

3a BENMKHM PaxXyHKOM NPUMYCOBHH BHKYI aKLiii He cymepeunTh KoH-
ctutylii YKpaiHu, OCKIJIbKH Tepeciiiye CyCIijbHy METy Y BHIJISII 3arajbHUX
st AT Ornar, mo monsraroTe y 3a0e3ledeHHi OalaHCy 3aKOHHHX I1HTEpeciB
MIHOPUTApHUX Ta Ma)KOPHTAPHUX aKIiOHEPiB, 3MEHIICHHI aJMiHICTPaTHBHHX
BUTpAaT TOBApUCTBA, IOMEPEDKEHHI HENPAaBOMIPHOTO BUKOPHCTAHHS aKIii
MIHOpPHUTApiiB Ta CTBOPEHHI LUBLTI30BAHUX 1 3aKOHHHX MEXaHI3MiB BUTiCHEHHS
MIHOPUTApHUX aKLiOHEPiB 3 OBHOIO Ta CIIPABEIMBOIO KOMIICHCALIEI0 BAPTOCTI
ix akuid. BogHovac mo30aBieHHs MpaB BIACHOCTI Ha aKiiii 03 BOJICBUSBIICHHS
MIHOPUTapHUX aKI10OHEPiB HAaBiTh 32 YMOBH CIPaBeIINBOI KOMIIEH caii Mae OyTH
KpaiHiM 3aX0/I0M, KOJIM BUYEpIIaHi
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iHII criocoOu sl YCYHEHHS KOH(IIKTY IHTEpeciB Ta IOIEPEIXEHHs KOpIO-
PaTUBHOIO KOHQIIIKTY.

3enicko A.B.

dokmop rpuduqdHuUX HayK, doyeHm, doyueHm
Kaghedpu yueinbLHO20 nNpaea Hae4YyaslbHO-HayKO8020
ropuduyHozo iHcmumymy OBH3 «lpukapnamcbkuli
HayioHanbHul yHisepcumem imeHi Bacuns
CmedgpaHuka»

«SQUEEZE-OUT» TA «SELL-OUT» B YKPAIHI:
HOBATOPCbLKWUW KPOK O YOOCKOHAINEHHSA
KOPMOPATUBHOIO YMPABIIHHA 4K
NMOPYLWIEHHA NPABA BJTACHOCTI YYACHMUKIB
TOBAPUCTBA?

Cy4acHui pO3BUTOK BITUM3HSHOIO 3aKOHOJIaBCTBA BiJ3HAYAETHCS HE JIUIIE
aKTHBHUMH 3MiHAMH HOPMAaTHUBHHX ITOJIOXKEHb, ajle i BIPOBAHKEHHIM OKPEMHUX
MIPAaBOBUX KOHCTPYKIUIiH, HE3BUYHUX 11 KOPIOPATHBHOI JOKTPHHH Ta MPAKTHKH.
3-MoMiXK TaKMX KOHCTPYKIIIH, y MEpIIy 4epry, BUPI3HIIOThCA «SqUeeze-out» ta
«sell-out», neramizamiss AKMX OTpUMaia 3HAYHHM PE3OHAHC y CYCIIBCTBI.
BkazaHuii KpOK 3aKOHOJABIS € JAaHWHOIO OCHOBHUM TEHICHIISIM PO3BUTKY
YKpalHCBKOTO KOPIOPaTHBHOTO TMpaBa, 3-MOMDK SKHX, SK 3a3Hadae P.A.
MaiiaHuk, MPOBiTHE Miclie 3aiiMae OaaHC IHTEPECiB YUACHUKIB IPABOBITHOCHH,
MOPO/PKEHUX BIUTUBOM EBPOIEHCHKOI IHTErpallii Ta iHTepHamionatizamii [1, c.
59]. BxasaHWii acmeKT MOJAIBIIOrO PO3BHTKY INPHUBAaTHOIO MpaBa OCOOIMBO
aKTyaJbHUH IJI1 KOPIOpPATHBHUX MpaBoBiaHocuH. Ha nymky O.M. BiHHEK,
NPaBOBE PETYJIOBaHHS KOPIOPATUBHUX BIJHOCHH BHMarae 3a0e3leueHHs
ONTUMAIILHOTO TOEHAHHSA TPUBATHAX 1 MyOJNIYHUX 1HTEPECiB, TEBHOTO
KOMIIPOMICy MiXK HUMH [2, ¢.60-61]. 3anmpoBa/keHi K IHCTUTYTH «SUEeze-out»
ta «sell-out» e umBimi30BaHMM NPAaBOBHM CIOCOOOM BHPIIICHHS IMaHEHTHO
XapaKTepHUX U1 KOpHopauili KOPIOpaTUBHHUX KOHQUIIKTIB, MOB’SA3aHHUX i3
HAasIBHICTIO BIIMIHHUX 1HTEPECiB B y4aCHUKIB IPaBOBiIHOCHH.

Jleramizarist 03HaUEHUX IHCTUTYTIB B YKpaiHi CyIPOBOIKYETHCS HAsIBHICTIO
B Haylli Ta MPaKTULI 3HAYHOI KIJBKOCTI SIK TMO3UTHBHUX, TaK 1 HETAaTHBHHX
MOXJIMBHX HACHiIKIB iX 3aCTOCYBaHHS JUIi YYacHHKIB KOPIIOPAaTUBHUX
npaBoBigHOCHH. CTOCOBHO  MHEpUIMX, TO MOXJIHBHM € BHOKPEMHTH
COL[iaJIbHO-eKOHOMIUHI Ta MpaBOBI apryMeHTH Ha KOPHCTh 3alpOBaHKEHHS
IHCTHTYTIB «SQueeze-out» ta «Sell-out», sk-or: 1) cnpsMOBaHICTH O3HAYCHUX
IHCTUTYTIB Ha 3aXHCT IIPaB MIHOPUTAPIiB, SIKi, y pa3i 30cepeIKeHHs B
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pyKax OJHOTO ayKIliOHepa BEJMKOTO IMaKeTy akimiif, He B 3MO3i HaJIeXHO pea-
Ji3yBaTU CBOI KOPIOPATHBHI NpaBa; 2) Li IHCTUTYTH € CHOCOOOM BUPIIIECHHS
npoOJIEMHUX CHUTYyallilf, HOB’S3aHUX 13 BTPATOK 3B’S3KYy MIXK aKLIiOHEPHUM
TOBapHCTBOM Ta aKIiOHepaMH. AJpKe KOpIopalii BUTPayaloTh 3HAYHI KOIITH Ha
MIATPUMKY 3B’S3Ky 3 HHMH - HaJCWIAIOTh IOBIJOMIICHHS TIpo 300pH,
MOBIZOMJISIIOTE NIPO PillICHHS, OIUIAYyIOTh IIOCIYTH ACTIO3UTAPHUX YCTAHOB TOLIO.

VY Toii ke yac, OCOONMBY yBary CiiJ NPUAUTATH THUM apryMeHTaM Ha
KOPHCTh ICHYBaHHS y BITUM3HSHOMY 3aKOHOJABCTBI JIOCIIUKYBaHUX IHCTUTYTIB,
SIKI 3HAXOMATHCS Y IUIOLIMHI OCOOJMBOI IMPHUPOIAM KOPIOPATHBHHUX IIpa-
BOBIIHOCHH. SIK 3a3HayYaJIOCs HAMH BHIIIE, BKa3aHa OCOOJUBICTD, HA TyMKy O.M.
BiHHUK, MPOSBISIETHCS B ICHYBaHHI 3HAYHOTO CIEKTPY Pi3HOIUIAHOBUX IHTEPECIB
YYaCHUKIB KOPIOPATHBHUX IIPABOBIXHOCHH. VIEThCA He JHIIE IPO iHTEpeC
OKPEMOTO y4YacHHKa (Ma)KOPHUTapis 4d TO MIHOpUTapis) abo *k OLIBLIOCTI Yu
MEHIIIOCTI B KOpPIIOpaIllii, ane i mpo iHTepec ilie 0AHOTO OCOOJUBOTO yJacHUKA
LUX TIPABOBITHOCHH - caMoi KOpIiopailii, sika, Oy/lydd caMOCTIHHOO FOPUANTHOIO
0c00010, Ma€ CBOT BIIaCHI IHTEPECH, TTOICKY/TH, BiIMIHHI BiJI IJIOIIMHY iHTEpeCiB 11
y4JacHHKiB. binblie Toro, iHTepecu I0pUANYHOI 0COOM MOXYTh OYyTH HOpYLIEHI
3aKOHHMMH, IIPOTE HENpPaBOMIPHUMHU [isIMU OKpeMHX 1iI Y4YacHHKIB, SKi,
BOJIOJIOYM Ha 3aKOHHHMX IIJICTABAaX KOPIOPATHBHHMH IIPAaBaMH, MOXYTb
3JI0BXXMBATH HMMM Ha KOPHCTh BIIACHHUX IHIWBIAyaJbHHX iHTEpeciB, OJHAK Ha
LIKO/y iHTepeCy IOpUIUIHOT 0COOH.

be3yMOBHO, 110 HpH 3aCTOCYBaHH: IHCTHTYTIB «Squeeze-out» ta «sellout»
[I0CTA€ MUTAHHS MPO TMPIOPUTETHICTH IHTEpeCcy y4acHUKa (Y4aCHHKIB) UM TO XK
camoi ropuau4yHoi ocobu. Came B 1bOMY acmekTi HaWOUIbII SCKpaBO
IPOSIBIAETHCS  CrelM(ika KOPIOPAaTUBHUX IIPABOBINHOCHH, B SIKUX iHTEpeC
IOpUANYHOI 0coOU 200 Xk OIIBLIOCTI YUaCHUKIB MOXE IOMiHYBaTH HaJl iIHTEpECOM
OKpPEMOT0 iHIUBIfIa - OKPEMOT0 YUaCHUKA IOPUANYHOI OCOOH.

B Takomy po3pizi 0co0MMBOro nposiBy HaOyBalOTh TPAAULiHHI 11 IpH-
BaTHOTO TIpaBa 3acaJHHWYi TPHHIMIIK, B TOMY YHCI, HEIOPYIIHICTH IpaBa
mpuBaTHOI BiacHocTi. [IpuBaTHa 0c00a, 3AIMCHIOOYM iHIIIATHBHE BOJICBU-
SIBIICHHS I1[0JI0 YYacTi y CTBOPEHHI KOpriopariii 4 To npuaGaHHI KOPIOPATUBHUX
mpaB  MAil0901 KOpropamii, MOTOMKYEThCI TaKUM YHHOM Ha y4acTh Y
MPABOBITHOCHHAX, BH3HAYAIBHOIO CIENU(IKOI SKUX € HAsSBHICTD pPi3HOILIA-
HOBHX IHTEpPECIB y PI3HHX IX YYaCHHUKIB, & TaKOX TMPIOPUTETHICTH IHTEPECIB
OLTBLIOCTI YK TO caMol IOPUANYHOI 0coOu. be3yMOoBHO, 1110 y TaHOMY BUIAAKY HE
HAEThCS PO SKUICh MiANPUEMHHUIBKAA PU3UK, BPaXOBYIOUH Te, IO BOJOIIHHS
KOPIOpAaTHBHUMH TpaBaMd He € MiANPUEMHHIBKOI IisuTbHiCTIO. OJHAK,
NpUAOaHHS KOPIOPATHBHUX MPAB MOXKJIMBO PO3TIISIATH K KaIliTaJOBKIAACHHS,
sKe, B CHIY YX€ CyTO 00’€KTHBHMX EKOHOMIYHHX YHHHHKIB, BiI3HAYa€ThCS
MEBHOI0 PHU3UKOBICTIO IIOJ0 PO3MIpY OTPHMYBaHOTO HpHOYTKy. BpaxoByroun
BUKJIAJIEHY aHAJTUKy OCOOJMBOCTEH KOPIOPATUBHUX IIPABOBIIHOCHH Ta
iHTepeciB X y4yacHHMKIB (a iHTepec, K BiIOMO, 3HAXOJHUTHCS B OCHOBI YCiX
Cy0’€KTHBHMX IpaB Ta 000B’SI3KiB 0ci0), TBEPAKEHHS PO T€, 110
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3aMpOBaDKEHHS HCTUTYTIB «Squeeze-out» ta «sell-out» mopymrye npuHIHAD
HETIOPYITHOCTI MpaBa BIACHOCTI MPUBATHOT OCOOH, € B JCSKIN Mipi CITIPHHUM.
IHma piv, o0 3aCTOCYBaHHS Yy TNPAKTHI LUX IHCTHTYTIB BUMAara€e BCTa-
HOBJICHHS B 3aKOHI YiTKHUX IMIIEpAaTUBHUX MPUIHCIB MI0/I0 TX peaizaliii, ki 6 He
JOMYCTHJIM MOJKJIMBOCTI iX PO3MIMPEHOTO TIyMAueHHS YW 3JIOBKUBAHHS HUMHU.
BkazaHe, B mepuly 4epry, CTOCYETbCS INpPOLEAYPH «SCUEEZe-out», 30Kkpema,
MPaBOBHX ACIICKTIB, MOB’SI3aHKX 13: Cy0’€KTOM, HAJIIJICHUM TPABOM iHII[IFOBAaHHS
0C3BIIKIMYHOI BUMOTH JIO JApIOHUX aKIIOHEPIiB MPOJATH HAJEXKHI IM aKilii;
BCTAHOBJICHHSIM I[iHH, 32 SIKOIO TaKi akilii OyxyTh pua0aBa- THCS B aKI[IOHEPIB.
Moo cy0’exTa, HAAUICHOTO MPABOM iHINIFOBaHHS O€3BiIKIMYHOI BUMOTH,
y cT. 652 3akony Ykpainu «IIpo akiiioHepHi TOBapUCTBa» 3a3HAYAETHCS, 11O 1IE €
ocoba (ocobu, MmO MAiIOTH CHIJIBHO), SKa CTajla BJIACHUKOM JIOMiHYHOYOTO
KOHTPOJIBHOTO MaKeTa akKIii (mpsiMmo abo onocepeakosaHo). Ilpu yomy, 10 Takoro
MaKeTa aKIiil BKIIOYAIOTHCS TaKOXK aKilii, HajexHi i1 adiniioBanum ocobam [3].
Y. 1 ui€i crarTi nependavae, Mo NOBIAOMIICHHS PO HAOYTTS JOMIHYHOUYOTO
KOHTPOJIbHOTO IakeTa akuid 1o HamioHanpHOI KOMICil 3 LIHHMX HamepiB Ta
(¢hoHIOBOrO pHHKY Mmojmae ocoba (ocodW, IO IiIOTh CHINIBHO), sKa € HOro
BJIACHUKOM. Y TOH ke 4ac, 4. 4 1i€i ) CTaTTi BCTAHOBIIIOE, 110 MPABO HaJiCcIaTH
JI0 TOBAapUCTBa IIyOIiuHy O€3BIIKINYHY BUMOTY IO HpUIOaHHA aKLiil B ycix
BIIACHUKIB aKIlii TOBAPHCTBA HAJCKHUTh HE JHUIE BIACHUKY JOMIHYIOYOTO
KOHTPOJILHOIO IIaKeTa akuUii, ame I Oynb-akiii 11 adiniiioBaHiii o0coOi.
BpaxoByroun BuzHaueHHs adiniioBanux oci6 y ct. 2 3akony «IIpo akuioHepHe
TOBapUCTBa», Taka BAMOTa MOXe OyTH Mpe/ IBICHA TOCTATHHO MIMPOKUM KOJIOM
cy6’extiB. OKpiM TOTO, 4. 4 CT. 652 chopMylIbOBaHA TAKUM YHHOM, LIO TO3BOJISIE
MPUIYCKATH MOXJIMBICTh TpeJa sIBICHHS BHMOTH adimi- #HoBaHO 0c00010
BJIACHUKA JIOMIHYIOUOTO KOHTPOJBHOTO TaKeTa akIiii 0e3 Horo 3roau Ha Ime.
Bupaerscs, 1m0 Take IIMPOKE TIAyMaueHHS Koyia CYO’€KTIB 1HILIFOBAaHHS
0E3BIIKIMYHOI BUMOTH TIPO MPOJaX akiliii B cdepi iHCTUTYTY «SQUEeze-out» e
HEJOMyCTUMHM. BkazaHa HEJOCKOHAJICTh HOPMH 3aKOHY ITOCHITIOETBCS
3aCTOCYBaHHSM 3aKOHOIABLEM TaKHX TEPMIiHiB, SK: «OCOOH, SIKi TIFOTh CITITEHO
Ta «0co0a, sKa OIOCEePEIKOBAHO CTajla BIACHUKOM JOMIHYIOUOTO KOHTPOJIBHOTO
MaKeTa aKIii», 3MICT SKUX 3’sICyBaTH JOCTAaTHBO CKIIAHO.
lme omHUM TpPIOPUTETHUM IUTAaHHAM HAJEKHOCTI BIPOBA/KEHHS iH-
CTHTYTY «SUeeze-out» B BITYM3HSHE 3aKOHOJABCTBO € MEXaHi3M BU3HAUCHHS
I[iHK, 3@ SKOK aKiii OyayTh MPUMYCOBO BUKYIUICHI y APIOHUX aKIiOHEPiB Ha
BUMOTY BJIACHHKA JOMiHYIOUOT'O KOHTPOJILHOTO ITaKeTa akiiil. AHami3 4. 5 cT. 652
HA/Ia€ MOJJIMBICTH BHOOPY MAaKCHMAalbHOI IIIHM aKIlii, siKa BHU3HAYAETHCS
BUXOJSYH 13 KPUTEPil0 HAHBHIIOI I[iHU, 32 KO Oynu mpuadaHi akiii caMuM
BJIACHUKOM JIOMiHYIOYOTO KOHTPOJILHOTO TMaKeTa akIiii BIPOJOBXK OCTaHHIX 12
MicaliB ab0 K BHXOASYM i3 KPUTEPiII0 BH3HAUCHOI CYO’€KTOM OLIIHOYHOI

JIiSUTLHOCTI pUHKOBOT LiHM akliid. Ha nmpakTuiii B oco-
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O0u (BIIaCHMKa KOHTPOJBHOTO TMaKeTa akKiliil) HasBHUH MpOCTip Ui IEBHUX
MaHIMyJIAILiH TpU BUKOPHCTaHHI 000X 13 3aKOHOZABYO BCTAHOBIICHUX KPHUTEPIiB
BU3HAYCHHS IliHM akuiii. Kpurepiit 3acTocyBaHHS HaWBHUINOI IIiHH, 32 SKOKO
KOHTPOJIbHUH TOMIHYIOUHMI NaKeT akiiii 0yB npuabdaHuil BIpoIoBK 12 MicsiiB
10 O€3BIIKIMYHOI BUMOTH BU3HAYA€E HA MPAKTHIII OCHOBY JJIS JiH, OB’ A3aHUX i3
3YMHCHUM 3aHIDKEHHSM LIHM aKIid BIPOAOBXK IHOro CTpoKy. CTOCOBHO X
3BEPHEHHS JI0 MEXaHi3My OLIHKM, HasBHOrO B 3akoHi Ykpainu «IIpo owinky
MaiiHa, MalHOBUX IIpaB Ta NpodeciiiHy OLIHOYHY AisBHICTH B YKpaiHi», TO
OCTaHHI HOPMAaTHBHUH aKT HE MICTUTH CIELIAbHUX aJTOPUTMIB 1100 OLIHKU
Takoro cnenudiyHoro o6’ekTa IpaBa BlacHOCTI sk akuia [4]. He icHye
crieniajJbHUX TOJ0XKEHb LIOA0 OLIHKM akuiii i B HamioHanmpHMX cTaHgaprax,
3aTBepukeHuX Kabinerom MiHicTpiB YkpaiHu, ski nependadaioTb 0COOIHMBOCTI
OIIIHIOBaHHS OKPEMUX KaTeropii MaifHa 4u MaifHOBUX IpaB (HEPyXOMOTo MaiiHa,
MaiiHa Ta MaiHOBHUX IIpaB, LUIICHUX MalHOBUX KOMIUIEKCiB, MalHOBUX IpaB
IHTENIEKTYaJIbHOI BJIacHOCTI Tomo). O4eBUAHO, 10 Ha3pisia noTpeda TOMOBHEHHS
nepeniky o3HaueHuX HaiioHaabHUX CTaHIapTiB.

TlincyMOBYIOUH BHUKJIAJICHI MOJIOKECHHS 00 BIPOBAHKCHHS IHCTUTYTIB
«sgueeze-out» ta «sell-out» y BiTUM3HSAHE 3aKOHOIABCTBA, BAPTO 3a3HAYMTH HA
IMAaHEHTHIH TPUTAMAHHOCTI OCTAHHIX KOPHNOPATUBHHM MPABOBIAHOCHHAM 3
XapaKTepHOIO JUIA HUX TPIOPUTETHICTIO iHTEpeciB OLIBIIOCTI (B TOMY YHCIHI,
BJIACHHKA JIOMIiHYIOUOTO KOHTPOJIEHOTO IMaKeTa aKLil) YM TO caMoi IOpUIUIHOT
ocobu. BongHouac, edexTHBHE 3acCTOCYBaHHS iX y HOpPMAax 3aKOHY MOXKIIMBE
BUHATKOBO Y TIO€IHAHHI i3 TMPaBOBUMH MeXaHi3MaMH, CIPSAMOBAaHHMHU Ha
HEIOMYIIEeHHsST 3YMHCHOTO 3JIOBXXHBaHHS HHUMH Ha IIKOXY MiHOPUTapHUM
aKIioHepaMm, 3-TIOMDK SKHAX TPIOPHTETHUMH €: IMIEepaTUBHE BH3HAYCHHS
cy0’ekTa iHiliFOBaHHS 0€3BiJKIMYHOT MyOIiYHOI BUMOTH LIOJ0 MPOJAXY aKIii -
BUHSATKOBO BIIACHUK JOMIHYIOUOTO KOHTPOJBHOTO TMAaKeTy akiii; po3pobka
HarrionansHOTO cTaHaapTy OIHKM akifiii HaiioHadbHOI KOMICI€I 3 I[IHHHUX
nanepiB Ta JOHJOBOTO PUHKY.

1. Mauodanux P.A. Possumok npueamrnozo npasa Yxpainu. Monoepaghis. K.: Anep- ma,
2016. 226 c.

2. Binnux O. M. Ilyoniuni ma npusamui inmepecu 6 20CROOAPCLKUX MOBAPUCMIBAX:
npobremu npagogozo 3abesneuenns: monozpagis. K.: Amixa, 2003. 352 c.

3. Ipo axyionepni mosapucmea : 3axon Ykpainu 6io 17 sepecus 2008 poxy He 514- V1.
Bioomocmi Bepxoernoi Paou Yxpainu. 2008. Ne 50-51. Cm.384.

4. [Ilpo oyinky maiHa, MAmHOBUX Npas ma npogheciliny oyiHouHy OisibHicmb 6 YKpaini :
3axon Vkpainu 6i0 12 nunua 2001 poxy Ne 2658-111. Bioomocmi Bepxosnoi Paou
VYrpainu. 2001. Ne 47. Cm.251.
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dokmop ropuduyHUX Hayk, doyeHm, oyeHm Kaghedpu
yusinbHozo0 rnpaea Has4YyaslbHO-HayK08020
ropuduyHozo iHcmumymy OBH3 «lpukapnamcbkuli
HayioHanbHul yHisepcumem imeHi Bacuns
CmedgpaHuka»

HAMPAMU YOOCKOHAJIEHHA
NMPABOBOI'O PETYJIIOBAHHA CUCTEMU
HENIANPUEMHULIBKMUX IOPUOUYHUX OCIB

3pocTaHHs y4acTi HEMmiJIPUEMHHUIBKUX IOPUIMYHUX OCI0 y HHBIIBHUX
MIPAaBOBIIHOCHHAX OOYMOBIIIOE HEOOXIJHICTh HAJIGKHOTO BPETYJIIOBaHHA iX
[UBLIBHO-TIPABOBOTO CTAaTyCy B I[JIOMYy Ta KOHKPETHOI HEIiANPUEMHHIILKOT
opraHizaiii 30kpeMa. BUpIIICHHS 3a3HA4YeHOTO 3aBJaHHS HEMOXXJIMBE 11032
MeXaM{ JTOKTPHUHAJBHUX HANpalfoBaHb MIONO iX CHCTeMaTH3allii 3a IMEeBHUMH
MIPaBOBUMH KpuTepisMu. TyT opa3y BapTO 3ayBaKUTH, IO THX KiJIbKOX CTaTeH,
SIKUMH OKPECITIOEThCSI CHCTEMa HEMiANPUEMHHUIBKUX TOBapuCTB Ha piBHi LK
VYkpalHu HaBpsiJ 44 TOCTATHBO NI TBEPAXKEHHs po Te, 1o B Koxekci 3aknaneHo
MOCJIIOBHUH MiXia 10 BU3HAYCHHS CHCTEMH HEIiAMPUEMHUIBKUX IOPUANTHUX
oci0. binbIie Toro, JOBOJUTHCS KOHCTATYBAaTH BiZICYTHICTh CUCTEMHOTO MiIX0AY
JI0 BpEryJII0BaHHS IOPUAMYHUX OCi0 B LIOMY, 1[0 HE CIiJ cpuiiMaTH y BipuUBi
BiZl MpOOJIEMHUX MNUTaHb CUCTEMAaTH3allii HEMiJIPUEMHUIBKUX CTPYKTYp 3i
CTaTycoM KOpHINYHOI 0coOH. KpiM TOro, Ha chbOro/iHI PO3BUTOK HAlliOHAJIBHOTO
3aKOHOZIaBCTBA Y cdepi perjameHTanii HalpisHOMaHITHIIINX OPUIUYHUX OCi0
Bijl NOJITUYHUX NApTii Ta peiiridHUX opraHizauiii 70 00’€JHaHb OpraHi3allii
pobOTONaBLIB Ta TOBAapUCTB CIOXKHMBYOI KOOIEpAalil pPO3BUBAETHCS BKpai
HETIOCTIJJOBHO i BECTU MOBY IIPO CUCTEMHICTh B OKpECIIeHil cdepi BigHOCHH, Ha
»Kallb, HE JOBOJUTHCA. 3 OTJIsly Ha HaBE/ICHE, METOM i€l CTATTI € OCIIKSHHS
CHCTEMH HeiIIpH- EMHULIBKUX OPUIMYHUX 0Ci0 Ta iX MicLs cepes IOpUANTHHX
oci0 B mijiomy.

CucreMa IPUANYHAX 0Ci0 MOBUHHA CKJIAATUCH 13 CYKYITHOCTI €JIEMEHTIB -
KOHKPETHHMX FOPHIHYHUX O0Ci0, II0 MAalTh CBOE MiCIe Yy Mild cHUCTeMi, €
BIIOPSJKOBAaHUMH Ta TNepeOyBaloTh MK CO0OI0 y B3aeMO3B’s3Ky. BamBoro
03HAaKOK CHUCTEMH IOPHAMYHUX OCI0 MOBHHEH OYyTH cTabimpHHE i, BOmHOYAC,
IMHAMIYHUA Xapaktep. BBakaeMo 3a HeOOXiZHE JIaTh BIIACHE BH3HAYCHHS
MOHSATTSl «CHCTeMa IOPUIUYHHX OCi0» - SK OO0 €KTHBHO ICHYHOYOI OyIOBH
IOPUAMYHUX 0Ci0, y Mexax sKoi BinOyBaeThcs 3a0e3neueHHst (HyHKI[IOHYBaHHS
PI3HUX FOPHIMYHUX OCi0, IO OOYMOBICHO METOI0 Ta 3aBJAHHSAMH, SKi CTOSTH
nepen HUMU. [IpobneMarnka GyHKIIOHYBaHHS HEMAMPUEMHHIBKIX IOPUAATHIX
0ci0 0OyMOBIIEHa THUM, IO 3 OJAHIET CTOPOHH BOHH € E€JIEMEHTOM 3aralibHol
CHCTeMH IOPUIUYHUX OCi0, a 3 1HIIOf - MaIOTh BIACHY BHYTPILIHIO
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OylnoBY (CYyKYIHICTb €JIEMEHTIB), 1[0 JO3BOJIE CIPUHMATH iX SIK CHUCTEMOY-
TBOpIOIOUE sBMIIE. Y MepuIiil irmocraci HEmiJIPUEMHUIBKI IOpPUANYHI 0coOU
BUCTYIAIOTh €JIEMEHTOM CHCTEMH, Y JApYriil - camoro cucremMoro. BHyTpimmiHs
cucTeMa HEHiANPUEMHUIBKUX IOPUIUYHUX OCi0 MOBHHHA OYyTH 3p0O3yMilIor0 Ta
JIOT1YHOI0, aJKE€ HE3PO3YMINiCTh BHYTPILIHbOI CUCTEMU HEMIANPUEM- HULBKUX
IOPUANYHUX OCi0 TATHE 32 COOOI0 HE3PO3YMINICTh CUCTEMU IOPUAUYHUX OCI0 y
ijomy.

[MuTanHs cuctemaru3anii MoB’s3aHi 3 HEOOXIIHICTIO BU3HAUEHHS KPUTEPIiB
JUIs IOJLTy IPaBOBUX KaTeropiil Ha neBHi kiacudikaniiini rpynu. Y opuanuHii
nitepaTypi kiacudikanis Oyab-1KOro MOHATTS epeadadae Horo po3mnois, SKHUi,
Ha gyMKy M. L. Bparincekoro ta B. B. BirpsiHCbKOTO, MOXE 3AiHCHIOBaTUCS
nBoMa criocobamu. Ilepuruii crocio - e AuXoToMist, a00 1HAKIIIE IO HABITLID».
3 ii IOMOMOror, BHKOPHCTOBYIOUH IMOCIIIOBHO OJWH BU3HAUCHHWH KpHUTEPIii,
JIUIATh TIOHATTS HA JIBI TPYIH, 3 SKUX OJHY XapaKTepH3y€ HAasBHICTh IIi€l
mifcTaBd, a iHmy ii BigcytHicTh. [Ipu apyromy cmoco0i, 3a IOTOMOTOIO
BU3HAYCHUX IT1/ICTAB CTBOPIOETHCS HEOOMEKEHA KiJIbKICTh IPYIL. Y KOXHil 3 HUX
BKa3aHi MiJCTaBU BIANOBIIHUM YHHOM IiHAUMBinyami3ywoThes [1, c. 383]. Sk
cnymHo 3ayBaxye 1. P Kanayp, y nUBUIICTHYHIA JOKTPUHI 3alpOIIOHOBAHO JBA
LUISXY BUPIIICHHS MUTAHHS 1010 0OpaHHs KpUTEpiiB npH audepeHianii Tux qu
IHIINX TPaBOBUX ABUIL. [lepIiiiuii i3 HUX 3BOJAUTHCS 0 MONIYKY OJHOTO KPUTEPItO
nudepeHianii, skuii MokHa Oyyno O 3aCTOCOBYBATH Ha BCIX eTamax MOJiTy.
Jpyruii - mependavyae 3acTOCyBaHHS Ha KOXXKHOMY €Tarli MOMAITY CaMOCTIHHOTO
kputepito audepenmianii [2, c. 68-70]. Sk 3 mO3uIl MOKTPUHH, TaK i
[IPaBO3aCTOCOBUOI IPAKTHKH, OLNBIIOI0 MIPOI0 Ma€ Miclle y 3aCTOCYBaHHI
JMXOTOMIYHMM MOAIN MEBHHX IPAaBOBHX SBHII, a/UKE IOr0 BHUKOPHCTAHHS
JI03BOJIMJIO B PI3HUX IHCTHTyTaX LMBUIBHOTO IpaBa (IEpeAyCiM JOTOBIPHOIO)
nobynyBatu QyHOaMeHTalbHI Kiacu(ikamiliHi KpuTepil HOALNYy THX Y iHIIMX
LUBIIBHO-TIPABOBUX SIBHLI. XO4a, CJiJ BKa3aTH, 10 3aCTOCOBYETHCS TaKOX
kiaacudikaris, BIANOBIAHO 10 sKOI 3a JONOMOIOI0 BH3HAUEHHMX KpPUTEpiiB
CTBOPIOETHCSI HEOOMEXKeHa KimbKicTh Ipyl. BopHouac, sxkuit O6u miaxin y
ki1acudikarii He BAKOPHCTOBYBABCS, BXIIMBO, 00 NPpH HOT0 3aCTOCYBaHHI Oyia
3MOTa BUHTH Ha JIOTTYHE PO3YMiHHS CUCTEMM THX UM iHIIMX MPAaBOBUX KAaTETOPIiH.

IMpu Halipi3HOMAHITHIIINX 3aKOHOJABUUX Ta JOKTPUHAIBHUX MiAX0AaX IO
cucTeMaTH3allii IOPUINYHUX 0Ci0, HAYKOBLI 3aBXK/1 BUIUISUIY TPYILY IOPUANYHUX
oci0, mo [il0Thb 3 HEHiANPHEMHUIBKOIO MeTOo0. JIOCHifKeHHS TIpynu
HETIIIPHEMHHIBKAX IOPUANYHHX OCi0 y paMKax €IUHOI CHCTEMH IO3BOIIIE
po3mIAmaTH iX He SK PI3HOPITHY CYKYIHICTh OKPEMHX BHIIB IOPHIMIHUX OCi0,
KOTpi He MafOTh 3B’SI3KIB MiX CO0O0I0, a SIK BIAMOBIAHY CYKYIHICTB, II0 MICTUTD B
CBOTH OCHOBI €JJHICTB Ta B3a€MO3B’130K. Sk BOa9aeThCsI, OCHOBHA IpoOIieMa, 10
CTOITh TIepe]] 3aKOHOIABIIEM Y YaCTHHI BIOCKOHAJEHHS MPAaBOBOIO CTAaHOBHIIA
HETMIIMPUEMHUIBKUX FOPUIMYHUX OCI0 JIGKHUTh B IUIOMIMHI KiIacH]ikarii
OCTaHHIX Ta Mi00py BiAMOBIIHUX KPUTEPIiB MOALTY. AHAI3 HAYKOBHX JDKEPET

PI3HUX iICTOPUYHUX TEepioiB KoaupiKaIlii BITYH3HIHOTO
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3aKOHOJIABCTBA JO3BOJISIE CTBEP/PKYBATH, L0 CydacHa CHCTEMa HeIiANpueM-
HanpsiMiB (METH) JiSUTBHOCTI oOcTaHHIX. Taka cucTema MOEAHYE y coOi Ti
HETIIIPUEMHHUIBKI CTPYKTYPH 31 CTaTyCOM IOPUIAMYHOT OCOOM, KOTpI MaroTh
0araToBIKOBY iCTOpil0 CBOTO ICHYBaHHS, Ta HOBITHI, TOSBY SKHX 3YMOBJICHO
CYy4aCHHUMH PEalisiMUA PO3BHUTKY LIUBIJIBHOTO 00OPOTY Ta HAWPi3HOMAaHITHIIIMMHU
COLiaTbHO-TIOJIITHYHUMH Ta eKOHOMIYHUMH YNHHUKAMHU.

CucreMy, sIK HOCIIJOBHE PO3TAIIYBAHHS IICBHUX CKJIAJOBHX, 1[0 BXOIATE Y
Hel, cmig OyxyBaTH 3 y3araJbHEHHS CIUIBHUX PHC, IO XapaKTEepHI JUI MEBHOI
CYKYITHOCTi TPaBOBHX SIBHUII (y HANIOMY BHUMAAKY - HEMiANPU- EMHHIBKUX
OpraHi3aliif) 10 BUOKPEMIIEHHS XapaKTEPUCTHK, 110 € 1HAUBIAyali3yl0uuMH UL
Tiel 4n iHIIOI HEHiNNIPUEMHUIBKOI IOpPUANMYHOI ocobu. OueBUAHO, WO UIL
OKpECJIE€HHS UYiTKOTO BEKTOpPa PO3BUTKY 3aKOHOJABCTBA IIPO  CHUCTEMY
HEMiJIPUEMHUIBKUX FOPUAWYHUAX OCI0, CIiJg JaTd BiANOBiIb Ha KIIOYOBE
IIUTaHHA 3 IPUBOJLY TOTO, IKi OCHOBHI KpUTepii CIIiJ 3aK/1a1aTh B OCHOBY CUCTEMHU
HEeTi JIPUEMHHUIBKUX IOPUAUYHUX 0Ci0, 0 # cripoOyeMo 3’scyBaTH Aadi.

IMponoBxyroun po3BUBAaTH MIpKYBaHHS LIOAO MOMIYKY KiacudikamiiHUX
KpUTEpiiB NpH 3IMCHEHHI cHUCTeMaTH3alii HeMmiANPHUEMHHULBKUAX FOPUIMYHUX
oci0, 110 Oynu 6 3aTpeOyBaHUMU UBIIICTHKOIO, CEpe/l HABEACHUX HAMU BaXKIIBE
3HAYEHHS Mae Kpurepiid MeT. BTiM, Horo HemocTaTHBO JUIS MOOYIOBHU €IMHOL
iepapxiyHOi CHCTEMH HEMiANPHUEMHHUILKUX opraHizamiii. Came ToMy € ceHC
3BEPHYTHCh 10 PI3HOMAHITHUX IMBIIBHO-IIPABOBUX KPHUTEPIiB Kiacudikarii
IOPUIUYHEX OCi0 B HiioMy. TaKUMH KPUTEPiSIMH BHCTYTAIOTh, 3aKpeMa : CKJIaJ
3aCHOBHUKIB, (opMa BJIACHOCTI, CMOCIO oOprasizaiii yHpaBliHHS, YMOBH
BIJIMIOBIAAJIBHOCTI FOPUAMYHOI 0coOu Tomo. KokeH i3 HaBEAHUX KPHUTEPIiB
Brinienuit abo Ha piBHi [IK Ykpainu, abo Ha piBHI CleI[ialbHUX 3aKOHIB, SKUMHU
permaMeHTOBaHI  3acagd  NpPAaBOBOIO  CTAaHOBHINA THUX  YHM  IHIOUX
HETiJIPUEMHHUIBKUX IOPUAMYHUX 0Ci0. BomHOYac OUIBIICTE i3 HUX € TaKUMH,
IO AETai3yIOTh €JIeMEHTH CHCTEMH IOPHAMYHHUX OCi0, MPOTe HE TaKUMH, IO
CTBOPIOIOTH i1 KapKac.

Ha nHamry nymKy, B 9acTHHI cHCTeMaTH3alil HeMiANPUEMHHIBKUX IOpH-
JUYHUX 0Ci0 BapTO BUKOPHUCTOBYBATU CTYNEHEBY NUXOTOMIUHY Kiacudikaliiio,
1110 OCTaHHIMH POKaMHU 3aCTOCOBYEThCS Y TPaBi JOrOBIpHOMY, SIKY Il cripoOyemMo
3aCTOCYBAaTH CTOCOBHO JOCIIXKYBaHUX CY0 €KTiB IpaBa. Tak, BUKOPUCTOBYIOUU
KOHCTPYKIIIO «TpYNay, «IiArpyHa», «opraHizaniiHo-npaBoBa Gopmay, «BUL», a
TaKOX 3 ypaxyBaHHSAM JOLIIBHOCTI 3MiHM Ki1acu(iKalifHIX KPUTEPIiiB Ta piBHIB
OO IOPUIUYHMX OCi0 y IinoMy BimoOpasMMO CHCTEMY HEMiIIPHEMHUIBKHUX
IOPUANYHHX OCi0.

OTxe, KpuTepiiM neporo piBHA Kiacupikamii OpuIUIHNX 0Ci0 BUCTYMAE
MOPSIOK  CTBOPEHHS. 3a HABEJCHHM KPHUTEPIEM YCi HOpPUIUYHI  ocoOu
HNOAISIIOTECS HA IOPUANMYHI 0coOM myOJsIiYHOrO Ta NMpHBAaTHOTO mpasa. Llei
KpuTepii orpumaB cBoe BupaxeHHA y cT. 81 LK Vkpainu. [lami BOauaemo
noTpeOy 3MiHN KiIacudikanifHUX piBHIB Ta 3aKPiIUICHHS KPUTEPIIO YCTPOIO
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SK KpUTEpito Apyroro piBHs kiacudikanii. 3a nuM knacupikalifHUM KpUTEpieM
yci IOpUAMYHI OCOOM CijJ MOAUINTH Ha IOPUIMYHI OCOOM YHITApHOIO Ta
KOpIopaTUBHOTO Tully. HaBeneHuil kpurepidi, Ha Hamly AyYMKYy, IOBHHEH
BUTICHUTH KOHCTPYKIIiIO OpraHi3aliiHo-1paBoBoi GpopMu I0pUANYHOI 0coOU Ha
HIDKuui mabens. Kpurepiem Tperboro piBHs Kinacugikanii BUCTynae KpuTepiit
cnenudiky posnofiny npuOyrky. 3a UM KpUTEpieM YCi IOpUAUYHI 0coOH
MOJUIAIOTECS Ha MIANPUEMHHULBKI Ta HeMmignpUeMHUIbKI. [laHuii Kpurepii,
BB@)KA€MO, IIOBUHEH BUTICHUTH KPUTEPiil Oy TOBAPUCTB HA MiNPUEMHHIIbKI
Ta HeIiANPUEMHHLIBKI.

3 HaBEJECHOrO BMIUIUBAE, L0 HEMiJNPUEMHUIIbKA IOpUAUYHA 0coba 3Ha-
XOAUThCS HA TpeThboMy KilacudikaniiHoMy malil, ajxe BOHA MOXe OYyTH SIK
OPUIUYHOI0 0CO00K MyOJIYHOrOo, TaK 1 MPUBATHOTO TIpaBa, a 3a YCTPOEM -
OPUIUYHOI0 OCO0OI0 YHITAPHOTO THIy YHM IOPHIUYHOIO 0CO00I0 KOpropa-
THUBHOTO THITy. Taka poJib HEHmiANPHEMHHIIBKOI IOPUANIHOI 0COOM Yy CHCTeMi
OPUIUYHHX OCI0 y IiIoMYy.

Jami X BUKOPHUCTAEMO KOHCTPYKIIO «Tpylay, «Iiarpymna», «opraxiza-
ifiHO-TIpaBoBa-GopMa», «BHI» 3 THUM, 1100 OKPECIUTH BHYTPIIIHIO CTPYKTYPY
HEMiINPUEMHHUIBKUX FOPUIUYHUX 0ci0. OTke, SK MH HaABOJWIH BHIIE,
HeMiIIPUEMHHUIBKI  FOPUANYHI 0COOM BHCTYNAIOTh CAMOCTIHHOIO TPYIIOO
opuauuHEX 0ci0. OkpeclieHa Tpyna HOPHIUYHUX OCI0 TOJINAETHCA HA JIBi
miarpynu: 1) HEmiANPUEMHUIBKI FOPUIHYHI 0COOH KOPIIOPATHBHOTO THITY; 2)
HEMIINPUEMHUIBKI  FOPUIHYHI 0cOOM yHiTapHOro Thmy. IlpM 1BOMY, He-
MiAMPUEMHHIIBKI  FOPUIMYHI OCOOM KOPIOPATUBHOTO THITY MOXYTh [SATH
BUKJIIOYHO SIK IOPUAMYHI OCOOM IpPUBATHOIO MpaBa, a HEMiINPHEMHHUIIBKI
IOpUANYHI 0COOM YHITQpHOTO THITy MOXYTh JISITH 1 SIK IOpPUAUYHI 0coOM MpH-
BaTHOTO MpaBa, i K IOPUANYHI 0cOOM MyOIIYHOro mpaBa. ¥ Mexax KOXHOI i3
HiArpYNn HEMiANPUEMHUIBKUX IOPUAMYHUX o0ci6 BOauaeMo 3a JOLiNbHE
BHOKPEMIJIIOBATU KiJIbka OprasizaiiiiHo-mpaBoBux ¢(opM. Y paMkax oOprai-
3aliifHO-TIpaBoBUX (OPM KOXKHOI 13 MiATPYH BUIUIAIOTHCS KOHKPETHI BUAU
HEMiANPUEMHULBKUX IOPUIUYHUX 0Ci0. Y HaBeAeHOMY MPOSBISETHCS CYTHICTh
00paHOro HaMH MiXO0y 1010 CUCTEMATH3AaLi] Helli APUEMHHIIBKIX IOPUIUIHUX
ocib.

3 ypaxyBaHHSM HaBEJCHUX OCHOBHHX, a TAKOXK PSAAY HOJATKOBUX KPUTEPiiB
(hopMyeTbcsl BHYTPIIIHA CHUCTEMa HEMiANPUEMHHULBKUX IOPUAMYHUX OCi0, sKa
MOBHHHA OYTH JIOTIYHOIO, 8 TAKOX TaKOI0, sika 0 mepeadayana MOXKIUBICTD AJIs
HOSIBA HOBUX BHUJIB HEMIPHEMHHUIBKAX FOpHANIHAX 0cib. Cepen T0TaTKOBHX
KpHTepiiB - me crnenudika yrnpaBliHHA, (opMa BIaCHOCTI, KUIbKICHI, BIKOBI Ta
iHIIII BUMOTH IIOJ0 3aCHOBHHUKIB, HASBHICTh YU BiJICYTHICTH MAifHOBOTO 3B’SI3KY
MDK yJaCHMKaMH Takoi IOPHAMYHOI OCOOM Ta CaMOI0 IOPUIMYIHOI0 0c000I0,
0COOJIMBOCTI BiIMOBIANBHOCTI YUaCHHKIB 32 3000B’s3aHHSIMH OcTaHHKOI. Came
i KpuTepii 00yMOBIIOBATUMYTH OCOOJHBOCTI CTPYKTYpPH HEMiANPUEMHHIIBKIX
IOpUANYHUX ~ 0ci0.  SIKIIO  OCHOBHI  KpHTepii  BHU3HAYAIOTh  MicIe
HEeMAMPUEMHUIBKUX IOPUANIHUX OCI0 y CHCTEMi IOPHAMYHUX OCi0 3arajioM, TO
HaOIp pi3HUX I0JATKOBUX KPHUTEPiiB (hop-
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My€ BHYTPIIIHIO CHCTEMY HEMiNPHEMHHUIIBKUX FOPUINYHUX 0CI0 y paMKax Tiel
Yy IHINOI OpraHizaiiitHo-npaBoBoi ¢Gopmu. Brache, opranizaiiiiHo-npaBoBa
(dbopMa HemiINPUEMHHUIBKOT OPHIUYHOI 0cOOM J/103BOJISIE 00’€HYBATH MEBHI
Ipyny HEHiINPUEMHUIBKUX OpraHizaliif 3a CYKYIHICTIO CHIIBHUX PUC, IO IM
[IpUTaMaHHi.

ITincymoBylouM HaBelleHE, BBAaXA€MO, 110 BHYTPIIIHSA CHUCTEMa HEMix-
IPUEMHUIBKUX IOPUAMYIHUX 0Ci0, MOxe OyTH BifoOpaskeHa HACTYIHUM YHHOM.
HeninnpueMHUIBKI IOpUIUYHI 0COOU € CAMOCTIHHOIO IPYIIOI0 IOPUINYHHX OCi0.
IMinrpynoro mociiJxkyBaHUX Cy0’€KTiB IpaBa BUCTYNAIOThb HEMiANPUEMHHIbKI
IOPUAMYHI OCOOM YHITapHOrO TUIY Ta HEHiANPUEMHMIb- Ki IOPUIMYHI 0COOH
KOpPIOPAaTUBHOIO THUIYy. Y CTPYKTYpi KOXKHOI 13 HiArpyn (yHKIiOHye Kijlbka
oprasizaiiifHo-npaBoBux (GopM, y Mexax SKUX BUIUIAIOTbCS KOHKPETHI BHIM
HENiANPUEMHHULIBKUX IOPUIUYHUX OCiO.

1. bpacunckuii M. U. JJocosoproe npaso. Knuea nepsas: Obwue nonodxcenus [Texcm] /
Uz0anue 2-e./ M. U. Bpaeunckuii, B. B. Bumpsinckuii. - M.: « Cmamymy, 2003. - 761 c.

2. Kanayp 1. P. JlocosipHi 30006 ’s13aHHs 3 nepe0aHHAMAHA 8 KOPUCMYBAHHS. Npooiemu
meopii ma npaxmuxu: Monoepagis [Texcm] /1. P. Kanayp. — TepHonins:
Hiopyunuxu i noci6nuxu, 2014. - 480 c.

Kanayp I.P.

dokmop ropuduyHUX HayK, npoghecop kaghedpu
yueinbHo20 npaea ma npouecy TepHONiNIbCbLKO20
HauioHasIbHO20 eKOHOMIiYHO20 YHisepcumemy

Kopyu ¥.3.

kaHOudam ropudu4yHUX Hayk, doueHm Kaghedpu
yueinbHo20 npaea ma npouecy TepHONiNIbCbLKO20
HayioHasibHO20 eKOHOMIi4YHO20 YHigeepcumemy

NMPAKTUKA PO3INAQY EBPOMEACHKUM
cyaom 3 NMPAB JNMIOAUHU KOPINTOPATUBHUX
crnoriB

OpHi€ero i3 MaricTpadbHHX CKJIQJOBHX (DOpPMyBaHHS yCTaleHOI CymOBOI
HPaKTUKH PO3TIIANY i BUPIIICHHS HAalliOHATEHAMH CyJaMH KOPIIOPATHBHUX CHPIB
€ IpakTHKa €BPOINENHCHKOro Cyly 3 IpaB JMoAUHU.. CbOTOJHI BKpail BaxJIMBO
BU3HAYUTH OCHOBHI IPIOPUTETH, SKUMH KEpyeTbCcs L  MDKHApoJHa
IOPUCIMKINHA YCTaHOBA MIPH PO3IIIAAL 3BEPHEHB MO0 3aXHUCTY MPaB yIaCHHUKIB
IOPUIUMYHUX OCi0 KOPIIOPATHBHOTO THITY, aJpke E€BPONCHCHKHII cyq 3 IIpaB
JIIOIMHU BUPOOJIAE CTaly MPaKTUKY IHTepIpeTanii THX 4 iHIIUX NPaB,
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3akpimieHux y KoHBeHIis Ipo 3aXUCT NpaB JIIOJUHU 1 OCHOBOIIOJIOXKHUX CBOOO

[1].

BinnosigHo o 4. 1 ct. 1 IIporokomy Ne 1: «KoxHa ¢iznuHa abo ropuanIHA
ocoba Mae TpPaBO MHUPHO BOJOJITH CBOIM MaiitHOM. HixTo He Moxe OyTH
m030aBJICHUI CBOET BIACHOCTI iHAKIIIE SK B IHTEpecax CYCIILCTBA 1 HA yMOBax,
nepeadavueHX 3aKOHOM 1 3arajbHAMH MPUHIMIIAMH MDKHAPOIHOTO Mpasa...» [2].

OpHi€rO 13 IOKA30BHX CIIPAB, 3 IPUBOJY 3acTocyBaHHs CT. 1 [IpoTokoiry Ne
1 om0 MaifHOBHX MpaB akiioHepiB € crpaBa «COBTpaHCABTO-XOJIUHIY MPOTH
VYkpainuy. Y chpaBi 3asBHHK, «COBTpaHCABTO-XOJJIMHT», MOCHJIAKOYUCH Ha
crartio 1 TIporokomy Ne 1 ckap:kuBCs, IO BHACIIJOK AEP:KaBHOI peecTpariii
He3akoHHUX pieHb 3AT «CoBtpancaBTo-JIyranchk» Horo akiii Oyiu 3HeliHeH1
1 1110, BHACIIIOK I[OTO, BiH BTPAaTHB KOHTPOJIb HAJ MisUTbHICTIO 1 MaitHOM 3AT
«CoBtpaHcaBTo-JIyraHchk». 3aBHHK TaKOXK 3ayBa)KyBaB, III0 BHILIATA, SKY BiH
orpumas BHaciainok mikBinanii 3AT «CosrtpancaB- To-JIyrancbk», He Oyna
IIPONOPLIHHOIO YaCTL y CTaTYTHOMY KalliTali, KOO BiH BOJIOAIB. SIK HacIiJoK,
ITiciIsl HEe3aKOHHUX JIiH KepiBHUITBA TOBApUCTBA HE JIUILE YAaCTKA Y CTATyTHOMY
Kartitani 3MeHmmiach 3 49% no 20,7%, ane TakoXx i akTHBH TOBApUCTBA 3HAYHO
3MEHIIMINCh, ake BHacuigok mikeiganii 3AT «CoBTpaHcaBTo-JIyraHChK»
3asBHMK OTPUMaB BUIUIATY, SIKa HE BiANOBiJala 4acTLli y CTaTyTHOMY KamiTaii,
SIKOIO BiH BOJIOZIB crioyaTky (49% akuiii). 3a takux ymoB CyJ BUPIIIUB, LIO €
nopymenHs ctarti 1 Ipotokomy Ne 1. Konn gacTka iforo kamitany 3Benacs 110
20,7%, 3asBHUK BTPAaTUB MPABO BHPIIIAILHOTO IOJ0CY, IO JO3BOJIMIO AUPEKIIil
«CoBTpaHcaBTO-JIyraHCbK» I[JIKOM CaMOCTIHHO 3[iliCHIOBaTH yIIpaBliHHS
TOBApUCTBOM Ta NPUHAMATH PillleHHS o0 11 MaiiHa. OCHOBHOIO IPUYMHO TAKOTO
CTAaHOBMIA IOCIAYXHB TOW (aKkT, IO 3a JBa MicAli 10 JIiKBixamii
«CoBtpancaBTo-JIyraHchk», 3riJHO 3 TpbOMa JTOMOBJIEHOCTMH Bin 30 Oepe3Hs
1999 poky, yknagenumu Mixk «CoBTpaHcaBTo-JIyrancek» 1 «Tpanc Kinry,
TOBAapHCTBOM, 3aCHOBaHHM JIUpeKTopoM «CoBTpaHCaBTO-JIyraHChK», OCTaHHS
nepenana «Tpanc Kinr» maiiHo Baprictio 145.535 rpH., akmii KoMepIiitHOTO
6anky BapricTio 1.960.000 rpH. Ta rporosi komru BapTictio 7.807.000 rpH. [3].

B . 90-98 Pimenns y crpasi « CoBTpaHcaBTO- XOJNIHHD MPOTH YKpaiHH»
Cyn BuzHaumB Take: «Cyn Harajaye, MO BiINOBIOHO OO HOTO MpeleneHT- HOi
npakTuku ctatTst 1 [IpoTokomy Ne 1 MICTHTH TpU OKpeMi HOPMH: IiepIia, o
BUpaXKaeThCsl B mepiniid ¢pas3i meprroro ad3aiy ta Hece B Co0l 3aranbHUN
XapakTep, BUpaXkae MIPUHIIMII IIOBArH JI0 PaBa BIIaCHOCTI; APyra, II0 MICTUTHCS B
IpyTiit ¢pasi Toro x ab3amy, BKasye MO MO30aBICHHS INpaBa BIACHOCTI 3a
MEBHUX YMOB; IO CTOCYETHCS TPETHOI, 3raflaHol B Apyromy ad3aili, BOHa BU3HAE
caMe MOXKJIMBICTh JeprKaBaM-yJaCHUISIM PErJaMeHTYBaTH Ha BIACHUM PO3IIILT
BUKOPHCTAHHS MaifHa B 3araJIbHUX iHTepecax. TUM He MeHII, TYT He HAeThCst Ipo
a0COTIOTHO He 3B’si3aHi MDK co0Ooi0 HopMmH. [lpyra Ta Tpers € OCOONMMBHMU
NPUKJIAJaMH, IO CTOCYIOTHCSI IpaBa BJIACHOCTi; KpiM TOro, BOHH HOBHHHI

TIYMAUUTHCS B CBITJII IPHHIMITY, 3aKPIiIJIEHOTO
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HEPILO0 HOpMOIO (pileHHs y cipasi «beliem npotu Itanii», naparpad 98) [3].

V¥V n. 103 Pimenns Cyn 3a3HauuB, 110 CyMa CIIPaBEUIMBOI caTHc(hakIil
MOBUHHA BH3HAYATHCh 3 YPaxyBaHHSIM CHENU(IYHOT MPUPOIAM MaiHa, SKUM
BoJOAIB 3asBHUK, a caMe akuiid. Cya 3ayBaxkuB, IO «aKIis TOBapUCTBa €
CKJIAJHOIO pivy4io. BoOHa CBigUHTH MpPO Te, IO BJIACHHK Mae€ YacTHHY
aKI[IOHEPHOTO KalliTally Ta BiAmoBimHI mpaBa. TyT #aeThcsi HE JHIIE TPO
HENpSAMHUIA KOHTPOJIb 33 aKI[IOHEPHHUMH aKTUBAaMH, OCKUIbKM H IHIII TpaBa,
0c00IMBO MPaBO roJI0Cy Ta MPABO BIUIMBATH HA TOBAPUCTBO, MOXKYTh BUILUTUBATH
3 akuiin. (Ne 11189/84, «TosapuctBo S. i T. mporu IlIBewmii», pimneHHs Bif
11.12.1986, Pimenns ta 3siti (D.R.) 50, c. 158). Cyn 3a3nagae, mo y oMy
BUMAIKy 3asABHUK cmodarky BomomiB 49% akmii 3AT  «CoBtpaHn-
caBTo-JIyrancbk». BHacmifiok Kinbkox 30iiblIeHb craTyTHOro ¢ouay 3AT
«CoBTpaHcaBTo-JIyraHChbK» YacTHHA KariTany, mo Oyjia B HOro BOJIOJIHHI,
samsminaca 3 49% mo 20,7%. Bigrak, 3a3Hamd 3MiH BIacHI ITOBHOBa)KECHHS
3asBHHKA 5K BIACHUKA aKIiil, a caMe: HOoro 31aTHICTh KepyBaTH TOBAPHCTBOM Ta
KOHTPOJIOBAaTH WOTO MaiHO. 3 OTJIsiAy Ha OOCTaBHHU CIPaBH Ta BPaxOBYIOUU
crenu(ivyHy TPUPOAY MaiiHa, IO Hajekana mno3uauyy, Cya pO3IIHIOE, IO
MIpeJCTaBICHa CIpaBa 4epe3 CKIAIHICTh (aKTiB Ta MPAaBOBHUX IHTaHb HE MOXKE
OyTu 4iTKO BiJJHECEHa 10 OfHi€l 3 kareropiii ctarti 1 ITporokomy Ne 1. BinTak, Bin
BBAXKA€, 1110 HEOOX1JHO PO3IIIHYTH CIIPaBY Yy CBIiTJIi 3aralbHOi HOPMH Lii€l CTATTI.

Ha nincrasi pimenns y crpasi «CoBTpaHcaBTO-XOJLAUHI» NPOTU YKpaiHu»
Cya nigTBepauB paHinie 3po0seHH BUCHOBOK, 1[0 OAHUM i3 MOPYIICHHSM IpaB
aKIL[iOHEPiB € 3HELIHEHHsS aKUili BHACIIJOK 3MEHIIEHHS YacTKH akilioHepa B
CTaTYTHOMY KalliTaJli aKI[iOHEpHOTO TOBApUCTBA, a TaKOX 1 3HEI[IHEHHS aKLii
BHACTIJOK PpO3NPOAAXY MalHa akIiOHEPHOTO TOBAapUCTBA 3a 3HAYHO
3aHWKEHUMH I[IHAMHU.

IikaBuM 11 cynoBoi HpakTUKu € pimeHHA y cnpasi «TOB Ilomimep-
KOHTelHep» npotu Ykpainu» (3asBa Ne 23620/05) Bin 24 nucromaza 2016 p.,
ocratouHe Bin 24 mortoro 2017 p [4]. IlianpueMcTBO-3asBHUK (OpraHizariii-
HO-TIpaBOBa (hopMa - TOBAPHCTBO 3 OOMEKECHOIO Bi/IIIOBIAATIBHICTIO) CKAPIKHIIOCH,
IO MaJI0 Miclie BTpy4YaHHs y HOro mpaBO Ha MHpPHE BOJIOIIHHS CBOIM MaifHOM,
nocHIalodrch Ha ctarTio 1 [lepmoro mporokoiy, y sKid 3a3HaueHO.

Cyn 3ayBaxkuB, IO MEPINOI0 1 HAHOUIBII BaXKIMBOIO BHUMOTOIO CTaTTi |
[eporo mpoTokoy € Te, Mo Oyab-IKe BTpyYaHHs 3 OOKY OpraHiB JIepiKaBHOI
BIaAM y MHUpPHE BOJIOJAIHHS MaliHOM Mae OyTH 3aKOHHUM (pIiIIeHHS y chpasi
«Srpinic nporu 'peuii» (latridis v. Greece) [BII], Ne 31107/96, n. 58, €CILI
1999-11). VwmoBa 3akoHHOCTI y po3yminHi KOHBeHIil BHMarae IOTPUMAaHHS
BIAMOBITHAX  TIOJIOKEHb  HANIOHAIBHOTO  3aKOHOJABCTBA Ta  IMPUHIHUITY
BEPXOBEHCTBA IIpaBa, IO BKIIOYAE CBOOOAY BiJ CBaBULIA (pIlIEHHS y CIIpaBax
«Xenrpix nporu @panii» (Hentrich v. France), Bix 22 Bepecus 1994 poky, 1. 42,
cepist A Ne 296-A, ta «Kymorny nporu boarapii» (Kushoglu v. Bulgaria), Ne
48191/99, nm. 49-62, Bix 10 TpaBHs 2007Op01<y).
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Kpim Toro, Oynb-sike BTpyYaHHS, BKIIFOYAIOUYH T€, IKE BAHUKIIO B PE3YJIbTaTi
3ax0fiB JUIs 3a0e3MeueHHs CIUIaTH MOJATKiB, HE MOBHHHO MOPYIIYBAaTH
«CTIPaBEUIMBOTO OalaHCy» MiXK BUMOT'aMH 3arajbHUX IHTEPECiB CYCIILJILCTBA Ta
BUMOTaMH 3aXHCTY OCHOBHHX IpaB JIOJMHU. BaXJIUBICTh 3a0€3MEUCHHS TAKOTO
OanaHcy B IJIOMY BifoOpaskaeTbcs B cTpyKTypi cTarTi 1 Ilepmioro nporoxony.
HeoOxignoro 6anancy He Oyne IOCATHYTO, SIKIIO Ha 3allikaBieHy ocoly Oyne
MOKJIQICHO 1HJMBiNyaldbHUH Ta HAaAMIpHUHA TsArap (OuB., cepej I1HIINX
aBTOPUTETHUX JUKEpEL, pillleHHs y cipaBi«Crnoppodr i JIbonupot npotu IIBenii»
(Sporrong and Lonnroth v. Sweden), Bix 23 Bepecust 1982 poky, 1. 69-73, cepist
A Ne52) [4].

Cyn 3BepHYB yBary, L0 BiJIOBIIHO IO CBO€i NPAKTUKH BiH MOXeE INpH-
CyIUTH BHUIUIATY I'POLIOBOI KOMIICHCAll KOMEpIiiHii KoMNaHii 3a HaHECCHHS
MOpajbHOI IIKOMM. MopalbHa INKOJA, 3aBJaHa TAaKUM KOMIIaHIsIM, MOXeE
BKJIIOYATH B ce0€ acreKTH, siKi OO YU MEHIIOK MipOI0 € 00’ €EKTUBHUMU 200
Cy0’eKTUBHUMH. ACIIEKTH, SIKi MOXYTh OyTHU B3ATi 10 YBaru, BKIIOYalOTh B ce0Oe
permyTaiio KOMIaHil, HeBU3HAYCHICTh Y TUIAaHYBaHHI, TIOPYIICHHS B yIPaBIiHHI
KOMITaHIER0 (JIS1 IKOTO XapaKTepHHUM € BiZICYTHICTh TOYHOTO METOJIY PO3PaXyHKY
HACII/IKIB) 1, HAPEIITI, X0Ya 1 MEHIIIOI MIpO0, 3aHEIIOKOEHHS Ta HE3PY4YHOCTI,
CIpUYMHEeHI KepiBHMUTBY (pitteHHs y cmpaBax «KomiHrepcosns mpoTu
Iopryramii» (Comingersoll S.A. v. Portugal) [BII], Ne 35382/97, u. 35, €CILT
2000-1V, Tta «Cenrpo €spoma 7 C.P.JI. Ta [li Cre- dano mporu Itamii» (Centro
Europa 7 S.R.L and di Stefano v. Italy) [BIT], Ne 38433/09, m. 221, €CILJ 2012)

[4].

VY migcyMKy HEOOXiHO 3ayBaXKUTH, IO TO-TIEPIIE, 3aXUCT MAHHOBUX MPaB
akiioHepiB mignamae mig giro IIporokony Ne 1 go KoueeHuii; mo-apyre,
aKI[IOHEpH MiANaNaroTh MiJ 3aXWCT HE TIIBKH y BUMAJKY MEXaHIYHOTO TMO3-
OaBJICHHS aKIlid, aje W y BUNAAKy I1X 3HELIHCHHS; IO-TPETE, HEOOXiTHICTh
e(eKTHUBHOTO 3aXHCTy IIpaB BJACHOCTI CTBOPIOE MJISl JIEpXKaBH IO3UTHBHI
3000B’s13aHHS, SIKi MOXKYTh Iepen0avyaTy NEeBHI 3aXOAM, HEOOXiMHI Ul 3aXUCTy
IpaBa BJIACHOCTI TAKOX 1 y TAKUX BUMAJIKAX, KOJIH WAETHCS PO CYIOBUH PO3TIIST
cropy MK pi3MYHHMHU YW FOPUAUYHUMH 0CO0aMH; MO-4eTBEpTE, LIHHICTh aKiii
[OJIATa€ HE TiNBKA B MOXJIMBOCTI HENPSIMOIO KOHTPOIIO 33 AKLiOHEPHUMHU
aKTUBaMHM, a i B MOKJIMBOCTI BIUIMBATH HA TOBAPUCTBO Ta KOHTPOJIFOBATH HOTO
MaiHoO.

1. Kougenyisi npo 3axucm npag ar00uHu i 0CHOBONOI0AHCHUX c680000 6i0 04.11.1950 poky.
URL: http://zakon2.rada.gov.ua/laws/show/995 004 (0ama 3eepnenns:

12.09.2018)

2. [epwuii Ilpomoxon oo Kousenyii npo 3axucm npas i 0CHOBHUX c80000 TOOUHU 8i0
20.03.1952  poxy. URL:  http://www.igfm.org.ua/dokumenti/pershii-protokol-
do-konvents-pro-zakhist-prav-osnovnikh-svobod-lyudini (dama seepnenns:
15.09.2018)
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kaHOudam ropuduyHuUX Hayk, oyeHm Kaghedpu
cydo4uHcmea Hae4yaslbHO-HayKoeo20 ropuduyHo20
iHcmumymy [IBH3 «[lpukapnamcbkul
HayioHanbHul yHisepcumem imeHi Bacuns
CmedgpaHuka»

A0 TMPOBJIEMX CYAOOBOIo 3AXUCTY T[PAB
YYACHUKIB 3A HOBUM 3AKOHOM NPO TOB

3anyueHHs iHBeCTUII B €KOHOMiKy YKpaiHM HEMOXIMBE 0e3 rapaHTy-
BaHHS IIPaB YYaCHUKIB IOCIIOJAPCHKUX TOBAPUCTB SIK OCHOBHUX IHBECTODIB, B
TOMY 4YHCIi, 3a JOINOMOrol0 e(heKTUBHOTO MEXaHi3My CYIOBOIO 3axXHCTy iX
KOpPIOPAaTUBHUX IIpaB. Pa3oM 3 TUM, BITUM3HSIHE 3aKOHOJABCTBO Ta IIPaBO3a-
CTOCOBHA IIPAKTHKA, 30KpeMa, Cy10Ba, BHACIIIOK YHCICHHUX HEJIOMIKIB HE 31aTH1
MTOKH-1II0 3a0€3NeYNTH HaliTHUI 1X 3aXHUCT.

2 motoro 2018 poky HaOyB unHHOCTI 3akoH Ykpainu «IIpo ToBapucrtsa 3
00MEXEHOIO Ta JI0JIATKOBOIO BinoBifanbHicTiO» [ 1] (Hamni - 3akoH). 3 TOUkH 30py
IIPaBOBOTO PETYIIOBAaHHS NIPABOBIJHOCUH MK yyacHukamu TOB Buiue 3rajanuit
3aKoH B LIJIOMY € 3HAYHO JOCKOHAIIIIMM HiX BiAMOBIAHI ThaBu 2-3 Posminy 2
3akony Ykpainu «IIpo rocnoaapcbki Toapuctsay [2].

AJie B WOpHIUUHII JiTepaTypi BUCIOBICHO TAKOX 1 PSJ 3ayBaXKEHb SIK JI0
IOPUANYHOI TEXHIKH 3arajioM TaK i 10 3MICTy OKPEMHX IIOJIOKEHB JaHOTO 3aKOHY.
B Meskax 1aHOT cTaTTi XOTIIOCS O 3BEpHYTH yBary JIMIIE HAa OKPeMi cTaTTi 3aKOHY
3 MO3HIii HEOOXIAHOCTI 3a0e3MeYCHHS CYI0BOI0 3aXUCTY KOPIMOPATUBHUX TIpaB
yuacHukiB TOB.

3aKOH MICTHTH JEKUIbKa TOJIOKEHb MIONO MOJMJIMBOCTI YYacHHUKa 3Bep-
HYTHUCS 3a 3aXHCTOM IIpaB 10 cyay. Tak BimmoBigHo 10 4. 4 cT. 20 3akoHy
VYxpainu «IIpo ToBapucTBa 3 0OMEXEHOIO Ta JOJATKOBOIO BiIIOBITABHICTION Yy
pa3i yXuJeHHs IPOAABI Bill yKIaJeHHsS JOTOBOPY KYHIBIIi-TIPOAaXyY HOKYIEIb
Ma€ TpaBO 3BEPHYTHCS IO CyAy i3 TO30BOM NP0 BHU3HAHHSA IOTOBOPY
KyniBmi-npogaxy d4actku (i dYacTMHM) YyKJIaJA€HMM Ha 3alpOINOHOBAHHX
IIPOJIaBLIEM yMOBaX.

3rajaHa NpaBoBa HOpMa IOKJIMKAaHAa BHOPMYBATH IOPSAOK peasizamii
NIEpEeBAXHUX MPaB YYaCHUKAMHM TOBAPUCTB, OCKUIBKH HEMOOAMHOKUMH Oyiu
BUIIAJIKH, KOJIM YIACHUKH 3asIBIISUIH PO Oa)kaHHS CKOPHUCTATHCS CBOIM IIPaBOM Ha
NepeBaKHy KYIIBIIO YacTKH, ajie HE yKJIaJaldd BiANOBiIHMH NOTOBip, CBiZOMO
3JI0BKMBAIOYM CBOIMHM IIPaBaAMH Ta 3aTATYIOYH 4ac.

Taxo’x rapaHTOBaHO CyJOBHI 3aXUCT NEPEBAXKHUX IPaB y4acHUKIB. BinnosigHo
10 4. 5 cT. 20 3aKoHy y4aCHUK TOBapUCTBA Ma€ MPaBO BUMAraTu
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Jlo mpo6emMu CyZ0BOTO 3aXUCTy MPaB yYaCHUKIB 3a HOBUM 3akoHOM 1po TOB

B CYZIOBOMY IOPS/KY IepeBe/ieHHs] Ha ceOe mpaB i 000B’sI3KiB MOKYILS 4acTKU
(JacTHHU 4YacTKH), SKIIO IEPEeBaKHE NPaBO TAKOTO y4aCHUKA TOBAPHCTBA €
nopyuenuM. IIpy 4oMy 3aKkOHOJaBelb BCTAHOBUB CIELialIbHY [1030BHY JaBHICTb
3a TAKUMU BUMOI'aMU - OJIUH DiK.

Crin Bii3HAYMTH, IO TAaKUH CrielialbHUM cnocid 3axucty OyB yXke JaBHO
BUpOOJICHUH CyJOBOIO IIPAKTUKOIO Ta 3aKpilIEHUI Ha PiBHI y3arajlbHEHb BUIUX
cynis (Hanpukinaf, . 1.4. ITocranosu Ilnenymy Bumoro rocrnogapcbkoro cymy
Vkpainu Ne 4 Bin 25.02.2016 «IIpo nesiki NUTaHHS NPAKTUKY BUPIIIEHHS CIIOPIB,
1110 BUHUKAIOTh 3 KOPIIOPATUBHUX IIPAaBOBIIHOCUHY) [3]. A€ 3aKpillJIeHHS TaAKOrO
CIELialbHOTO CIOCO0y 3aXHCTy KOPIOPAaTUBHMX IIpaB Ha piBHI 3akoHY €
MO3UTUBHUM.

IixaBo Big3HAYMUTH, 0 B 3aKOHI € CTAaTTA 55 «3aXUCTy IIPaB KPEIUTOPIB
i Yac BUAUTY Ta MPUITMHCHHS TOBApUCTBa», B AKid BUXOAAYM 3 ii 3MICTY iine
MOBa pajiiie PO OXOPOHY MpPaB KPEIUTOPIB MiJ Yac MPOBEACHHS peopraHizaiii
TOBApUCTBA, HIXK PO KOHKPETHI CIIOCOOU 3aXKCTY MPaB YYaCHHUKIB TOBAPHUCTBA YU
YMOBH 1 TOPSIIOK 3BEPHEHHS 10 CY/Iy 3a 3aXHCTOM CBOIX IIPaB.

TTomosxeHHs PO CYIOBHIA 3aXKMCT MPaB KPSIUTOPIB MICTATHCA B 4. 4 cT. 19
3aKoHy, 3TiZIHO 3 SKOK y BHIAJKy 3MCHIICHHS CTaTYTHOTO KamiTainy y pasi
HEBHKOHAHHS TOBAapHUCTBOM BHUMOT KPEOUTOPIB Yy BCTAHOBJIEHHH CTPOK
KPEIUTOPH MalOTh IPAaBO BUMAaraTH B CYIOBOMY IIOPSIKY JOCTPOKOBOTO IPH-
MMUHEeHHS a00 BHUKOHAHHS 3000B’s3aHb TOBApUCTBOM. JlaHe MOJOXKEHHS X0dYa 1
rapaHTy€e MPaBO KPETUTOPIB 3BEPHYTHUCS IO CyIy, OMHAK HE MICTHTH SIKHX-He-
Oyzb crieniajgbHUX BKa3iBOK MO0 OPSIKY, CIOCOOIB UM TEpMiHY 3BEPHEHHSI 10
cyny. Beaxkaemo, 1 6e3 a03. 2 u. 4 ct. 19 3akoHy y MOTEHIIiiiHOTO KpeauTopa Oya
Taka MOXJIMBICTb 1 paHime. ToMy B AOLINBHOCTI aHANIi30BaHOI IPaBOBOI HOPMHU
BUHUKAIOTh CYMHIBU.

B HOBOMY 3akoHi He BioOpa3sHIMCh MOJNOKEHHS CT. 55-1 3akony Ykpainu
«IIpo rocrogapcbki TOBapUCTBay MPO MPaBO HA 3BEPHEHHS 3 [I030BOM Y BUMAAKY
MOPYUICHHS JIOTOBOPY NP0 peajii3alilo NpaB YYacHHUKIB (3aCHOBHHUKIB)
TOBApUCTBAa 3 OOMEXKEHOIO BiANOBINANBHICTIO (32 HOBMM 3aKOHOM - CT. 7
«KopropatuBHuii noroBip»). Ale, Ha IlyMKy aBTOpa, y LbOMYy i HeMae He00-
XigHOCTi. MOXJIUBICTh 3BEPHEHHS 3a 3aXHCTOM Yy BHUIAAKy MPOJAXKY YaCTKH Y
CTaTyTHOMY KalliTali I[bOIO TOBAapUCTBA 3a 3a3[ajeriflb BU3HAUEHOIO LIHOIO
Ta/abo0 y pa3i HaCTaHHS BU3HAYCHHUX Yy JOTOBOPiI 0OCTaBUH LUIIXOM 3000B’ I3aHHS
IO IPUMYCOBE BUKOHAHHS 000B’ 3Ky B HaTypi (4. 10 cT. 55-1 3akoHy) BUIIKBae
13 3araJbHUX MOJ0KEHb LUBUILHOTO 3aKOHOaBcTBa (I1. 5 4. 2 1. 15 IIK Ykpainn)
[4]. Hy6mroBaHHsS Takoro croco0y 3aXHUCTy B TEKCTi CHELIAIbHOTO 3aKOHY €
HEIOLTBHAM MePEeBaHTAXECHHIM HOTO0 3MiCTYy.

e x crocyeThcs mepenbaueHoOro IMpaBa yYacHHUKA (CTOPOHH KOPIIO-
PaTHBHOTO JJOTOBOPY) 3BEPHYTHCS 10 CYLy PO BU3HAHHS JOTOBOPY HEJIHCHUM Y
pasi, sKmo Oyae IToBeAeHO, IO iHIa CTOPOHA JAOTOBOPY 3Haa abo Malla 3HATH
mpo OOMEKeHHsI, mepeadadeHi JOroBOPOM TMPO peatizallifo MpaB YYaCHHKIB
(3acHOBHHMKIB) ToBapucTBa (4. 6 cT. 55-1 3akony Ykpa
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Tau «IIpo rocmogapcrKi ToBaprcTBay). Taka MOKIIMBICTh BUTUTHBAE 3 4. | cT. 55-1

3akony Tam. 2 4. 2 ct. 15 LK Vkpainu.

TToBTOpEHHS MOJIOKEHB, 3MICT SKUX YK€ JaBHO 3aKpIIUIEHUH B 3arajibHHUX
aKTax LWBUIBHOTO, TOCHOAAPCHKOTO YHM KOPIOPAaTHMBHOTO 3aKOHOJABCTBA, €
HNOPYLIEHHSM IpaBWI 3aKoHOAaBuoi TexHiku. Cinix BigzHauuty, mo ue Oyio
BpaxoBaHO 3aKOHOJABIEM IpU MpOeKTyBaHHI cT. 7 3akony Ykpainu «IIpo
TOBapUCTBa 3 0OMEXEHOIO Ta JI0JJaTKOBOIO BiJIIOBIIaJIbHICTION).

Ha >xainp, 3akoH i gani He nepeadadae MOXKIMBOCTI 3BEpPHYTHUCS 10 Cy1y 3
I1030BOM IIPO BUKJIFOUEHHS YYaCHUKA 31 CKJIay TOBapuCTBa. binbIie Toro, HopmMu
IIPO MOPSAO0K BUKJIFOYEHHS YUaCHHKA MICTATHCS Cepe MOJI0KEHb IPO HOro BUXiJ
(ct. 24 3akoHy), TAKMM YMHOM, 3MIIIyIOYH IIi JiBa 30BCIM pPi3Hi MOHATTA. Kpim
TOTO, HE MepeadaueHo MijcTaB, yepe3 SKi MOXKHA MOPYIIYBaTH MUTAHHS IIPO
BUKJIFOUEHHs Y4acHHKa (HANpHKIIAJ, YYaCHUK CHCTEMAaTHYHO HE BUKOHYE abo
HEHAJIS)KHUM YHWHOM BHKOHYE OOOB’SI3KH, a00 NEpEIIKOKAaE CBOIMH [isIMH
JOCSATHEHHIO I1iJIell TOBApUCTBA).

ABTOp BIZICTOIOE TMO3HINIO MPO TE€, IO BUKIIOUSHHS yYaCHUKA IOBHHHO
OyTH B KOMIIETEHINI Ccyay. A TOMYy ydacHMKa HEOOXIJHO HaIUIUTH IMPaBOM
3BEPHYTHCS O CyAy NPO BUKIIOYEHHS YYaCHHKA 3a HAsBHOCTI ONHI€T 3 BHIIE
NepepaxoBaHMX IiJICTaB.

TakuM 4YHHOM, Yy TOpPIBHSAHHI 3 TIONEPEIHBOI0 pEraMEHTAIIEr0, 3a-
KpimieHoro 3akoHOM Ykpainun «IIpo rocmomapcbki ToBapucTBa» Ta B 1K
VYxpainu, 3akon Ykpainu «IIpo ToBapucTBa 3 OOMEKEHOI Ta JOAATKOBOIO
Bi/ITIOBIIaTIbHICTIO» MOYXKHA pO3IVISIATH SK TaKWi, SKUH Kpaie 3abe3mneuye
CYIOBH 3aXHCT TpaB y4aCHHKIB TOBapHCTBa (Hexail Jumie i BUOIPKOBO LIOMIO
OKpeMHUX pI3HOBHIIB iX mpaB). AJle 3arajoM psj HOro IOJOXEHb B ACIEKTi
CYZOBOTO 3aXHCTY NPAB YUYACHUKIB MOTPEOYIOTH MOJATBIIOTO yIOCKOHAJICHHSI.

1. [IIpo mosapucmea 3 0OMmedxcenor ma 000amro80io 8ionogioanrbricmio : 3akon Yxpainu
Ne 2275-VIII 6i0 6 nromoeo 2018 poky / Bioomocmi Bepxoenoi Paou (BBP). 2018. Ne
13. Cm. 69.

2. Ilpo 2ocnodapcoki mosapucmea : 3axon Yrpainu Ne 1576-XII 6io 19.09.1991 poxy
/Bidomocmi Bepxoenoi Paou Ykpainu. 1991. Ne 49. Cm. 682.

3. 1Ilpo Oesiki numanHs npaKmuku UPIuIeHHsl CROPI6, WO BUHUKAIOMb 3 KOPNOPAMUBHUX
npaeosionocun: [locmanosa Ilnenymy Buwjozo cocnooapcvkozo cyoy Yrpainu Ne 4 ¢io
25.02.2016poxy / u™: http://zakon.rada.gov.ua/laws/show/ v0004600-16

4. Husinvruii koodexc Vkpainu Ne 435-VI 6io 16 ciuna 2003 poky /Ogiyiinuii gicHux
Yxpainu. 2003. Ne 11. Cm. 461.
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IpoGnemu criagKyBaHHS KOPIOPATUBHUX MPAB Y TOBAPUCTBAX 3 OOMEIKEHOIO Ta JOJATKOBOIO Bi/IOBITAIBHICTIO

Koccak B.M.

dokmop rpuduvYHUX HayK, npoghecop, 3asidysay
Kaghedpu yueinbHo2o npasa ma npouyecy
Jlbeiecbko20 HayioHannbHO20 yHieepcumemy iMeHi
leana ®panHka

NPOBJIEMU CINAOKYBAHHA
KOPIMOPATUBHUX NMPAB Y TOBAPUCTBAX
3 OBMEXEHOIO TA AOOATKOBOIO
BIAMNOBIAANBHICTIO

KopnopaTtuBHi npaBa € CKJIaJHHM MPABOBUM SBHIIEM. Maloud B CBOEMY
CKJIaJli MaifHOBI KOMITOHEHTH, SIKi MMOB’s3aHi i3 3/IHCHEHHSAM MPABOMOYHOCTEH
MaTepiaibHOTO XapaKTepy BOHH MOXKYTh OyTH 00’€KTOM IMBIJIBHOTO 00OPOTY.
KoproparusHi npaBa € 000p0OTO31aTHIUMH SIK HIJTICHUN 00’ €KT MPaBOBITHOCHH.

AHaiiz MallHOBHUX MPaBOMOYHOCTEH CBIMYHTH, IO MPAKTUYHO BCi BOHH,
CKJIaJIAF041 3MICT KOPIOPATUBHOIO MpaBa B 00’ €KTUBHOMY CEHCI 1 MOXYTh OyTH
00’€KTaMU PO3MOPSITYMX TPABOYMHIB, B TOMY 4YHCIHi 3amoBiTiB. Popmoro
BOJICBHSBIICHHS MOXKYTh OyTH JIOTOBOPH Ta OJHOCTOPOHHI IIPABOYHHH.

KopnopaTuBHi npaBa MaiOTh MailHOBUH BHpa3 i MOKYTh MaTH O3HAKH SIK
PEe4OBHX, TaK i 3000B’sA3aNbHUX, AJIe BOHH € CAMOCTIHHUM 00’ €KTOM LUBIIBHOTO
obopoty. IIpu 1bOMY IIe CTOCYETHCS SIK KOPIOPAaTHBHOIO IpaBa B CYKYIHOCTI
MaifHOBUX Ta OprafizamifiHux (HeMalHOBUX) IPaBOMOYHOCTEH, Tak i
PO3MOPSDKEHHS. OKPEeMHUMH MaMHOBUMM IIpaBaMu, SKi CKJIQJAl0Th 3MiCT
KOHKPETHOT'0 KOPIIOPAaTUBHOT'O MpaBa.

PosnopskeHHs MaifHOBUMM KOPIOPATHBHUMHU IpaBaMHU IIOB’s3aHE i3
crnenudikoro npeaMera sk 00’ €KTa, SKUH MiUIArae IepeIaHHio OJHUM Cy0’ €KTOM
iHmomy. IlpenMer € iCTOTHOI0 YMOBOIO Oy/b-SIKOTO JOTOBIpHOTO 3000B’I3aHHS.
IIpeameToM pO3HOPSAAYOr0 MpaBOYMHY € MaiiHOBe mpaBo abo MaiiHoBa
MPaBOMOYHICTB SIK CKJIA/IOBHI €JIEMEHT MaifHOBOTO KOPIIOPATHBHOTO MPaBa.

BesrinecHa mpupoma MailHOBOTO KOPIOpPATHBHOTO MpaBa abo MailHOBOI
MIPaBOMOYHOCTI HE I03BOJISIE 3AIMCHUTH i IepeiaHHs K pedi B HaTypi. 06’ exTOM
nepenanHs OyAyTh IIOBHOBa)KEHHS MallHOBOTO XapakTepy, sKi MepexomsTh 10
HaOyBaua 3a3HayeHHX INpaB. ToMy HEOOXiIHO BH3HAYATHCS i3 3MICTOBHUMH
XapaKTepUCTHKaMH Ta 00CSAroM MalHOBHX TpaB (MPaBOMOYHOCTEH), SIKi €
00’ €KTOM PO3NOPSIINX MPABOYHHIB YK 3000B’A3abHUX JOTOBIPHHUX BiTHOCHH.

Ipu nepenanHi MaifHOBUX KOPIOPATHBHUX MpaB HEOOXiTHO BPaXOBYBATH, 3
SIKUM 00’ €KTOM BOHH ITOB’5I3aHi Ta BHJ KOPIIOPATUBHHX NpaB. Tak 3akoH YKpaiHu
«IIpo aKIioHepHi TOBapHUCTBa» BU3HAYAE KOPIOPATHBHI ITpaBa
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SIK CYKYINHICTh MaiHOBMX 1 HEMaHOBHMX IpaB akilioHepa - BJIACHUKA aKIIii
TOBApHUCTBA, SIKi BUILTMBAIOTH 3 ITPaBa BIACHOCTI Ha aKIlil, [0 BKIHOYAIOTh PABO
Ha y4acTb B YIPAaBIiHHI aKI[iOHEPHUM TOBAPUCTBOM, OTPHMAHHS JUBIJICHIIB Ta
aKTUBIB TOBApPUCTBA Y pasi HOro JIKBiAaLii BiIOBIAHO 10 3aKOHY, a TAKOX 1HII1
IpaBa Ta MMPABOMOYHOCTI, epeadadeHi 3aKOHOM YM CTATYTHUMHU JOKYMEHTaMU
[i]. JKEHHS aKIi€lo MITIXOM i1
Hepe/laHHs y BIACHICTb iHINIH 0co0i 3yMOBIIOE Iepefady sIK MaiHOBHUX, TaK i
HEMalHOBHX KOPHOPAaTUBHUX MPaB 3 HEIO 0B’ 3aHHX.

Po3nopsauunii mpaBo4rH ONOCEPEAKOBYE IIEPEHECEHHS IEBHOTO MatHOBOTO
cy0’€KTUBHOIO IIpaBa BiJ oHiel ocobu 1o iHmOI. B pesynpTari po3nopsadoro
HPaBOYMHY 3/iHCHIOETECS MepeXia MEeBHIX MAaHHOBUX MOBHOBAXEHb BOJIOUIBIT
KOpIOpaTUBHOIO ImpaBa A0 iHmoOi ocobu. TakuM YMHOM, B paMKax
3000B’S32JIbHOTO TIPABOBITHOLICHHS 3/IMCHIOETBCS TEpPEAaHHs PEYoBOro abo
3000B’513aJIbHOTO paBa. AJKe [IPAaBOYMH BUUHAETHCS 3 METOIO BCTAHOBJICHHS,
3MiHH a00 MPHUITMHEHHS [IUBUILHKUX MpaB Ta 000B’s3kiB. OTKe, Mepexia OKpeMux
Ccy0’€KTUBHHX MaWHOBHX IIpaB, sIKi CTAHOBJISITH 3MICT KOPIIOPATHBHOTO TpaBa HE
CyNEpeYnTh MPABOBiH CYTI IUBIIBHOTO MPABOYMHY, SIKHH BIaCHE CIIPSIMOBAHUMN
HA BUHHUKHEHHS IUBUILHUX IPaB y OJHIE] 0cOOM Ta 3MiHM a00 TPUIHMHEHHS B
IHIIIOrO Cy0’€KTa HAa OCHOBI BOJICBUSBJICHHS OJIHOTO 200 000X KOHTPAreHTIB.

KopriopaTuBHi BiTHOCHHHM SIK MalHOBI Ta MMOB’s3aHi 3 HUMH OpraHi3alliiHi
BiTHOCHHU 0a3yIOThCsl Ha PIBHOCTi, aBTOHOMIi BOJIi, MalfHOBIi CaMOCTIHHOCTI
YYaCHHKIB, 1[0 CBIIYUTh HA KOPUCTh MOXKIJIUBOCTI BIJJHECEHHS KOPIIOPATHBHUX
BIZTHOCHH JIO0 IIPEAMETa HUBLIBHO-TIPABOBOTO PETYIIOBAHHS.

MaifHOBI NPaBOMOYHOCTI CTaHOBJATH €JIEMEHT 3MICTY KOPHOPAaTHBHOTO
mmpaBa, sIKe MOKe OyTH BOJHOYAC O0O0’€KTOM IMBUILHO-TIPABOBHUX BiTHOCHH.
KopmoparusHi rmpaBa 0yayTh 00’ €KTOM Y BUTIAJIKY 3aCHYBaHHSI KOpIiopailii, y pa3si
iX mepegaHHs K 00’€KT BiJf OJHOTO Cy0’€KTa KOPIOPAaTUBHUX BiIHOCHH 1O
IHILIOTO HA OCHOBI JIOTOBOPIB BiUY>KE€HHS, IPU CIIaJIKyBaHHI TOILO.

KopnopatuBHe mpaBo, IO HaJEKHUTh YYAaCHHUKY IOPUAMYHOI ocoOu B
3B 53Ky 3 Y4acTIO B HOro CTBOPEHHi, MOXe mepeitu no iHmoi ocobu abo B
HOPSAKY BIACTYIUIEHHS IIpaBa Ha MifcTaBi HpaBouuHy abo 3akony. lle miz-
TBEPIKYeE, L0 KOPHOPAaTHBHE NPaBO CIIiA PO3MIAAYBaTH SIK 00OPOTO3AATHUM
00’ext. Ilg Te3za mociyxuna OCHOBOIO Al oOIpyHTyBaHHS B.A.BacuibeBoio
no3utii, mo cy6’€KTUBHE KOPHIOPATUBHE MIPABO 3aCIyrOBYE CaMOCTIHHOTO MicLis
cepe epestiky 00’ €KTiB HUBUILHOTO MpaBa, siKi MicTsAThes B cT. 177 LK Ykpainu.
ABTOpKa CTBEPKYE, L0 HEOOXITHO BU3HATHU Cy0’€KTHBHE MPABO CaMOCTIMHUM
00’€KTOM LIMBLIBHUX TIpaB [2, c. 168].

O00pOTO3AaTHICTh KOPIIOPATHBHUX IpaB BKa3ye HAa iX 34aTHICTH OpaTu
y4acTh B IpoIecax, M0 OMOCEPEIKOBYIOTh JHHAMIKY IUBUILHUX MPABOBITHOCHH.
Lle Mae BaKiIMBE 3HAYEHHS 3 MOTJISIY TOTO, IO KOPIIOPATUBHE TIPABO € HE JIHIIIE
00’€KTOM IHMBUTGHHUX TIpaB, a MOXKe NepeqaBaTHCs HIIMM ocobaM Ha IIiJcTaBi
Pi3HMX IOpUANYHUX (aKTiB.
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TIpoGremu cragKyBaHHS KOPIOPATUBHUX MPAB y TOBAPHCTBAX 3 OOMEKEHOIO Ta JOAATKOBOIO BiAIOBIJAIBHICTIO

CrasikyBaHHSM € Tepexia mpaB Ta 00O0B’s3KiB (CriaauiuHu) Bij (izmdHOT
ocobam, sika momepiia (CrajakoAaBIyl), A0 HIUX 0ci0 (crmagkoeMiiiB). OxHUM 3
BU/IB CHAJKyBaHHS € CHAJKyBaHHsS 3a 3aloOBITOM, SKHH € OCOOHMCTHM
po3nopspKkeHHIM (i3uyHOT ocoOu Ha BHUMaaok cMepti. KopropatusHi mpasa
MOXYTb OyTH 00’ €KTOM CIaJKyBaHHS, B TOMY YUCJI Ha MiACTaBI PO3NOPSAKEHHS
CIaJKOMAABIIS - yYaCHUKA FOCIIOJAPCHKOrO TOBAPHCTBA B 3aIIOBITI.

3akoHoM Ykpainu Bij 6 motoro 2018 p. «IIpo ToBapucTBa 3 00MEXEHOIO Ta
JIOJIATKOBOIO BiAMOBiNanbHICTIOM [3] B cT. 23 BperyiboBaHO MOPSIOK MEPEXOay
YaCcTKH Yy CTaTyTHOMY KalliTaJli Ha3BaHMX TOCHOMApPCHEKUX TOBApHCTB [0
crajkoeMis abo MNpaBOHACTYIHUKA YYaCHUKA TOBApUCTBAa. Y pa3l cMepTi,
OrOJIOIIEHHS CyIOM 0€3BiCHO BiICYTHIM ab0 NOMEpIMM ydacHUKA - (i3U4HOI
0co0M YM MPUNUHEHHS YyJYacHUKAa - IOPUIMYHOI OcoOM, YacTKa SKOro y
CTaTyTHOMY KaIliTaJli TOBapUCTBAa CTAHOBUTb MeHIIe 50 BiACOTKIB, TO SKIIO
OPOTATOM POKY 3 JAHS 3aKiHYeHHS CTPOKY JUld HNPUHMHATTSA CHaJIlUHY,
BCTAHOBJIEHOTO 33aKOHOJABCTBOM, CIAJKOEMI (IPaBOHACTYIHUKH ) TaKOro
YYacHUKM HE IOJaJU 3asiBU IIPO BCTYII JO TOBAapUCTBAa BiANOBiAHO O 3aKOHY,
TOBAapHCTBO MOXKE€ BHKIIOYHTH YYacHHKAa 3 TOBApPHCTBA. Take pillleHHS IpH-
HMaeTbes O3 BpaxyBaHHs TOJIOCIB YUAaCHUKA, SIKMH BUKIFOYA€THCS.

3BepTae Ha cebe yBary IEeBHa CyNEpewIUBICTh, KOMEHTOBAaHOIO IOJIO-
KeHHs. Y pasi cMepti QizuuHa ocoba mepectae OyTH Cy0’€KTOM IUBIIBHHX
IIpaBOBiAHOCHE. VIeThCs HIe Ipo 0XOPOHY IIpaB Ta iHTEpeciB MOMepIIoi 0COOH.
ToMy BUKITIOUNTH YYaCHHKA, SKOTO HEMAE Cepesl XKUBUX 3 FOPHINYHOTO ITOTIISIAY €
¢ikiiero. Cragkoemirs (CraJKOEMINB) TEX HE MOXKHA III¢ BBaXKaTh YIaCHHKOM
ToBapHCTBA. B JlaHOMY BHIajKy MOBa MOXKE HTH NP0 MPHITHHCHHS y4acti B
TOBApHUCTBI Ta BHIUIATI YAaCTKM B CTAaTYTHOMY KalliTajli IMPaBOHACTYITHUKY
(cmagkoeminto abo cragkoemiim). KpiM 1iporo, y pasi BU3HaHHS 0c00U O€3BiCHO
BiZICYyTHBOIO CNIAJIIMHA HE BiAKpHBaecThcs. Han mMaifHOM 0e3BICHO BiICYTHBOTO
BCTaHOBJIIOEThCS oOrmika. OpraH OMIKMA Ta MiKJIyBaHHS 3rigHo i3 4.2 cT. 1032
[uBinbHOrO KOJAEKCY YKpalHM € YCTAaHOBHMKOM YIPAaBIiHHSA 32 JOTOBOPOM
yIIpaBIiHHS MaitHOM ¢i3u4HOi ocobu, Micue nepeOyBaHHs AK0i HeBimome abo ii
BH3HAHO 0€3BiCHO BiZICYTHBOIO [4].

Tomy ct. 23 3akony Ykpainu «IIpo ToBapucTBa 3 0OMEXEHOIO Ta AOJAT-
KOBOIO BIJIOBIQJIbHICTIO» CIIiJl BUKJIACTH B Takii pemakuil: «l. Y pasi cmepTi
¢biznuHoi ocoOu ab0 NPHUNUHEHHA IOPUIUMYHOI OCOOH, SIKi € yJacHHKaMH
TOBAapUCTBA, 1X YacTKa MEPEeXOJUTh 0 CIAJKOEMIIB UM IIPAaBOHACTYIHHUKIB 0e3
3rOAM TOBAPUCTBA.

2.Y pa3i cMepTi,0roJIOIIEHHS CYA0M ITOMEPIINM Y4acHUKa - Gi3uaHOi ocodu
YY TPUIIMHEHHS - YYacHUKA IOPUANYHOI OCOOHM, YacTKa SIKMX y CTATYTHOMY
KaIliTajli TOBApUCTBA CTAHOBUTH MeHIIe S50 BiJICOTKIB, TO, KO MPOTATOM POKY 3
IOHS 3aKiHUYCHHS CTPOKY Ul TNPUHHATTS  CHAJIIMHMA  CIIQAKOEMeEIb
(IpaBOHACTYMHHK) TAKOTO YYaCHHUKA HE MOJANH 3asiBY PO BCTYI JI0 TOBAPUCTBA
BIZIMOBIJTHO JI0 3aKOHY, IM BHIUIAYYETHCS PO3MIp YaCTKU HAJEKHUH TOMEpPIii
¢bi3nuHiit 0co0i - y4acCHUKY TOBApUCTBa a00 MPUIHMHEHOT IOPUANIHOT 0COOU.»
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KocrTis 151

SIKII0 YacTka TaKOro y4acHHKAa y CTaTyTHOMY KamiTaji TOBapHCTBa CTa-
HOBUTH 50 BiJICOTKIB i Oijblle, TOBAPUCTBO NPHHMAE pIllICHHS, MOB’s3aHE 3
JIKBIJIALIIEI0 TOBApUCTBA, 1O TMOAa4i 3asBU Oe3 BpaxyBaHHS TOJIOCIB I[OTO
Y4aCHHUKA.

1. 3axon Vkpainu 6io 17 eepecnsi 2008 poky «llpo axyionepni mosapucmea» // Bi-
domocmi Bepxosnoi Paou Ykpainu. - 2008. - Ne 50-51. - cm. 384.

2. Kopnopamusne npaso Ykpainu: niopyun. / B.B.JIyys, B.A.Bacunvesa, O.P. Ki- 6enko,
1.B. Cnacubo-®ameesa/-K.: FOpinkom Inmep, 2010. - 384 c.

3. Baxon Yxpainu 6io 6 momoeo 2018 p. «llpo mosapucmea 3 obmedcenoro ma 00-
oamxkogolo eionogioanvricmioy // Bioomocmi Bepxosnoi Paou Yxpainu. - 2018. - Ne
13. - cm. 69.

4. ueinbnuii xodexc Ykpainu 6i0 16 ciuns 2003 p. // Bioomocmi Bepxoenoi Paou
VYrpainu. - 2003. - NeNe 40-44. - cm. 356.

KocrTiB |.A.

acnipaHm kaghedpu yueinbHo20 npaea Hag4yaslbHoO-
Haykoeo20 rpuduyHoz20 iHcmumymy [JBH3
«lMpukapnamcbkuli yHisepcumem imeHi Bacuns
CmedgpaHuka»

®EPMEPCBKE roCrnofgAPCTBO AK
CYB’EKT JOFOBOPY KOHTPAKTALIII
CINMbCbKOrOCNOAAPCbLKOI MPOAYKLII

CTopoHamMH JOTOBOPY KOHTpPAKTAIii CilbCHKOTOCTIONAPCHKOT MPOAYKIT €
BUPOOHHUK JaHOT MpoayKiii (MpoaaBelhb) Ta KOHTPAKTaHT (MOKyIelh). Takui
Cy0’eKTHHH CKJIaJ € OIHIEI0 3 XapaKTepPHHUX O3HAK J0TOBOPY KOHTpAKTallii, SKa B
CYKYITHOCTi 3 IHIMMMH JO3BOJIIE BHAUINTH HOTO SIK OKPEeMHIl BHI JOTOBOPY
KymiBii-npopaxy. [1, c. 56]

3acTOCOBYIOUH TE€PMiH «BUPOOHHK CiIbCHKOTOCHOAAPCHKOI NPOAYKIIi» Hi
T'ocnopapcebkuii Hi LuBinbHUM Kogeke YKpaiHU He KOHKPETH3Ye HOro 3Ha4eHHS
Ta He nepenbayae OcoONMBUX yMOB, SKUM IOBHHHA BiANOBimaTH ocoba s
BU3HAHHA 1ii BUPOOHHMKOM ClIbCBKOTOCHOAApChKOi mponykuii. B sxocti
BUPOOHHUKA CLIBCHKOTOCIOAAPCHKOI TMPOAYKIII SK CTOPOHHM 32 JIOTOBOPOM
KOHTpAKTAIlil MOXe BHCTYIATH OpraHizamis 4un Qizuuna ocoba, sIKi BIACHUMH
CHJIaMH BUPOCTHJIM (BUTOTOBMIIM) CUIbCHKOT'OCIIONAPCHKY MPOLYKIit0. Takum
YUHOM, B SKOCTI TNPOAABI BHCTYMA€E BHPOOHUK CiJIbCHKOIOCIIONAPCHKOT
npoaykiii, To0To 0coba, sika caMOCTiHHO ii BUpOILye a00 BUPOOJISE€ Y BIACHOMY
rocrofapcti. Ile MoxyTh OyTH KomepuiiiHi opranizamii Ta iHIUBigyanbHi
HiANpHeMI, IO CHENiami3yIoThCsl Ha 3a3HAUCHUX BHJAX IiSUIBHOCTI, a TAKOX
CeNITHCBKI ((hepMepChKi) rocrnoqapcTaa.
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®DepMepchKe rOCIMOAAPCTBO SIK Cy0’€KT JOr0BOPY KOHTPAKTALil ClIIbCHKOrOCIIOAaPCHKOT IPOLYKIT

depmepcbke TOCTIONAPCTBO € (HOPMOIKO  MiANPHEMHHIBKOT isUTBHOCTI
TpOMAJISIH, SIKi BHSBWIM OakaHHS BHPOOJIATH TOBapHY CUILCHKOTOCIIOAAPCHKY
MPOAYKIIit0, 3IifiCHIOBaTH ii mepepoOKy Ta peaizalliio 3 METOK OTPUMAaHHS
npuOyTKy Ha 3eMEJIbHHUX MAUISHKAaX, HaJaHUX IM Yy BJACHICTH Ta/abo
KOPHUCTYBaHHS, Y TOMY YHCIi B OpPEeHIY, Uil BeAeHHs (hepMepChKOro TocCIo-
JlapcTBa, TOBApHOIO CLIBCBKOIOCHOAAPCHKOIO BHPOOHHITBA, OCOOUCTOrO
CEIISIHCBKOIO TOCHOJApCTBa, BiANOBIAHO 10 3akoHy. [2] CrBopeHHsA 1 poboTa
(epMepCHKIX FOCIIONAPCTB PErJIaAMEHTYEThCSI HU3KOIO 3aKOHIB Ta Miji3a- KOHHHUX
akTiB. CrienudiyHIM 3aKOHOM, SIKMI1 BU3HAYA€E MIPABOBi, EKOHOMIYHI Ta COLiaNbHI
3acaqy CTBOPCHHS Ta (YHKLIIOHYBaHHS (EepMEpChbKHX TOCHOIAPCTB K
nporpecuBHOi  (GopMM MiANPUEMHULBKOI AiSIBHOCTI TpOMajsH Yy ramysi
CLIBCHKOTO TOCIIONAPCTBA, € 3akoH YKpainu Bix 19.06.2003 «IIpo depmepcbke
rOCIIOJapCTBOY.

IIpaBo Ha cTBOpeHHs (epMEPCHKOro IOCHOJAPCTBA MA€ KOXKHUM Ji€3-
JaTHUH TPOMaJsIHUH YKpaiHH, sKuil focsar 18-piuHoro Biky Ta BUSBUB OaxxaHHS
CTBOPUTHU (pepMepChKe I'OCIOIAPCTBO.

®depmepcbKke rocnoJapcTBO Moxe OyTH CTBOpEHE OJHUM YU KiIbKOMa
rpoMajsiHaMu YKpaiHu, siKi € poauuamu abo wieHaMHu cim’i.

UnenamMu (epMepcbKOro TOCIOIApCTBA MOXKYTh OYTH MOAPYXOKS, iX
0aThKH, iTH, SAKi AOCArIHM 14-pidHOrO BiKy, iHII WiIEHH ciM’i, pomaudi, SKi
00’ eTHAIICS TSl CIUTBHOTO BEJICHHS (DepMEpChKOTO TOCIIOAapCTBA, BU3HAIOTH i
JOOTPUMYIOTBCS ~ TOJIOKEHb ~ YCTaHOBUOTO  JOKyMeHTa  (hepMepchKOro
rocrogapcTea. UneHamu ¢GpepMepchbKOro rocroapceTBa He MOXYTh OyTH 0co0H,
SIKi IPALIOIOTh Y HHOMY 32 TPYAOBHM JIOTOBOPOM (KOHTPAKTOM).

Jlo uieHiB ciM’i Ta poaudiB ToJ0BH (HEPMEPCHKOTO TOCIOIAPCTBA BiIHO-
CAThCS JpYXHMHA (JUOJIOBIK), OaThKH, AiTH, 0aba, ain, npadaba, mpajil, BHYKH,
MPaBHYKH, MadyXa, BITUUM, Majuepka, MACHHOK, PiJHI Ta ABOIOPimHI Opatu Ta
cecTpH, ASIbKO, TiTKa, TUIEMiHHUKH SIK TOJIOBU (pepMepCHKOTO TOCIIONapCTBa, TaK
i fioro mpyxuHu (ii 4oJOBiKa), @ TAKOXK OCOOH, sKi MepeOyBalOTh y POTUHHUX
CTOCYHKaX IIEpIIOro CTYIEHS CIOPIAHEHHS 3 yciMa BHIIE3a3HAUCHUMH WICHAMU
ciM’i Ta poaudamu (6aTbkM Takoi ocoOu Ta OaTbKu 4OJIOBikKa abo OpyXuHH, il
4OJIOBIK a0 JIpy>KHHA, AiTH K Takoi ocoOH, Tax i ii 4onoBika abo OPyXUHH, Y
TOMY YHUCJIi YCHHOBIICHI HUMH TiTH).[2]

OpnHi€lo 3 YMOB CTBOpPEHHS (epMEpPCHKOr0 TOCIOJAapCcTBA € HASBHICTD
3eMenbHOI NingHKM. BoHa Moxe OyTH SIK y NpHUBaTHIN BIACHOCTI, TaK 1 OpeH-
JIOBaHa.

IMounnaroun 3 TpaBus 2016 p. B YkpaiHi epMepchbKi rocrnogapcTa MOXYTh
CTBOpIOBATUCS W MiATH B [BOX OpraHi3aliiiHO-IpaBOBUX (opMax: a) sK
opuauuHa ocoba abo 0) sk ¢izuuHa ocoba-mignpuemenp.[3] MoxIUBICTh
BeIeHH (epMEepChKOro TrocrofapcTBa 0e3 CTBOPEHHsS IOPUANYHOI ocodu €
MIO3UTUBHIM MOMEHTOM 3MiH arpapHOro 3aKOHOJABCTBA, OCKIIBKU BiIOYBaETHCS
YHUKHEHHSI yCKIIaIHEHOT peecTpallii pepMepchKoro rocnoaapcTBa sSIK OPHITIHOL
0co0mu.
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Kocris 1.51.

3o0kpeMa, mpu peectpamii (GepMepchKOro TOCMoAapcTBa B Opradiza-
HifiHO-mipaBoBiii  popmi GizuuHoi ocoOu-mignpueMis He noTpidbeH Craryr,
OCKiJIbKH 3MiHaMu J10 3akoHy «IIpo depmepchke rocrnoaapcTBo» nependaveHo,
110 Juiie hepMepchke rocnoapcTBO, 3apEECTPOBAHE K IOPUANYHA 0c00a, /i€ Ha
OCHOBI cTaryry.[3]

CimeiiHe depMepcbke TOCIONapcTBO 0e3 cTaTycy OpUAMYHOI ocobu
OpraHizoBYeThCs (HI3MYHOI0 0COO0I0 CaMOCTIHHO ab0 CHUIBHO 3 WieHaMH ii ciM’1
Ha MiJCTaBi JOroBopy (AeKkiapalii) Mpo CTBOPEHHs CiMeHHOro gepMepchbKoro
rocrozmapctsa. JIorosip Ipo cTBOPEHHs CIMEIHOTO (hepMepChKOro ToCIojapcTBa
yKIaJaeThesl (Pi3MYHOI0 0CO00I0 CIINIBHO 3 WieHaMH ii ciM’{ B mucbMOBiil popmi i
miJuIirae HOTapiaJdbHOMY MOCBITYECHHIO 3a MICIEM pO3TAlllyBaHHS MalHa Ta
3eMeNBHUX AIITHOK (hepMepChKOro rocrnopapcrsa. Jlekmaparis mpo CTBOPCHHS
cimMeliHoro ¢epMepchKoro rocrnojapcrsa (y pasi 0XHOOCIOHOrO BEIEHHS TaKOro
rOCIIOapCTBa) CKIIAAeThes (hi3HUHOI0 0CO00I0 CaMOCTIHHO B MUCHMOBIH (opMi.
T'osoBOIO CiMEHHOTO (hepMEepCHKOr0 TOCHOAApCcTBA 0O€3 CTaTycy HOPUIMIHOI
oco0Hu € ujeH ciM’i, BU3HAYECHUH JOTOBOPOM (JeKIapali€lo) Mpo CTBOPEHHS
ciMeiHOTO0 (hepMEPCHKOTO TOCTIOAAPCTBA, IKUH PEECTPYEThCS K (hizndyHa ocoba -
mianpuemenb. Ilicns ykinamaHHs (CKIagaHHs) JOTOBOpY (Hmekiapariii) mpo
CTBOPEHHSI CIMEHHOr0 (hepMEepChKOr0 TOCMOAApCTBA TOJIOBA  CIMEHHOTO
(epMepchKOro TOCMONAapCTBA Ma€ 3apeecTpyBaTHCs sK (¢i3uuHa ocoba -
miAnpreMenb abo 3apeecTpyBaTH 3MiHH J0 BiomocTeid mpo ¢i3udHy ocoly -
MIANPHEMIIST B TOPSJAKY, BCTAHOBICHOMY 3aKOHOM. Bin iMeHi ciMeiiHOro
(dbepMepchKoro rocmogapcTBa 0e3 CTarycy IOpPHAMYHOI OCOOM Mae TpaBo
BUCTYIIATH TOJIOBA IIOTO TOCHOJAapcTBA ab0 YHNOBHOBOXEHWH HHM Y
BCTaHOBJIIEHOMY UMBUIBHUM 3aKOHOAABCTBOM TOPSAKY OOWH 13 WJIEHIB
rocriogapcTa.[2]

3akoHoM «IIpo BHeceHHst 3MiH 10 3akoHy Ykpainu «IIpo depmepcbke
rOCIIOJApCTBO» LIONO CTBOPEHHS Ta [IisUTBHOCTI CIMEHHUX (QepMepChbKHX
rocrogapctB» Bif 31 Gepesns 2016 p. BBeIeHO B 3aKOHOIABYY TEPMiHOJIOTIIO
HOHATTS  «ciMelHOro Qepmepcpkoro rocmomapcTBa». Craryc ciMelHOro
(bepMepchKOro rocnoAapcTBa MOXe MaTi (pepMepchke rocroapcTBO OyIb- K0T
oprasizaliitHo-npaBoBoi Gpopmu, ane 3a HACTYITHUX YMOB: a) BUKOPUCTAHHS NPU
3OiMCHEHHI TOCIONApChKOI [MiSUIBHOCTI Tpali BHUKIIOYHO 4JIEHIB TaKoro
rocnogapctea - uieHiB oxuiei cim’i. Ilpu 1npomy 3amydeHHs CiMeHHUM
(depMepchKUM  TOCHOAAPCTBOM  IHIIMX TPOMAASH MOXE 3JiiiCHIOBaTHCA
BUKJIFOYHO /ISl BUKOHAHHS CE30HHHX Ta OKpPEeMHUX poOiT, siki Oe3nocepeaHbo
IIOB’sI3aHi 3 MiSUIBHICTIO TOCHOAAPCTBA 1 MOTPEOYIOTH CHELiaIbHUX 3HAHb YU
HABUYOK; 0) TOJIOBOIO CIMEHHOTO (h)epMEPCHKOT0 TOCTIONAPCTBA MOXKE OYTH JIHIIE
uieH 1€l cim’i.[3]

HaOyTT1ss Ccy0’€kTOM arpapHOro TroCloJapOBaHHS IPaBOBOTO CTaTyCcy
ciMelHOro (epMepChbKOro TOCHOAapCTBAa HAJNAE HOMY IIPaBO HAa OTPUMAaHHS
JIOIaTKOBOI JepkaBHOI miATpUMKH. Tak, 3rimHO i3 4. 5 cr. 9 3akoHy YKpaiHu
«IIpo ¢epmepchke rocmonapcTBo» HepMepCbKUM TOCIIONAPCTBAM 31 CTaTyCOM
ciMelHHX (hepMepChKUX TOCHOAAPCTB HAIAEThCsS TOJATKOBA JIepKaBHA
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Jlo po3yMiHHSI IIPHPOIH KKOPIIOPALii»: IIPHBATHO-IPABOBHI aCIIEKT

MiATPUMKA B MOPSAKY, nepeadadeHomy 3akoHoM «I1po fepkaBHY MiATPUMKY

CLIBCBKOTO TOCTIOIapcTBa Y KpaiHu».[4]

1. Hocosa 3.U. J]o2060pbl 0 3aKynkax ceibCKOXO3AUCMEEHHOU Npodykyuu/ OUcc. KaHo.
opuo. nayk. M, 1983.¢.56

2. Ilpo cepmepcoke 2ocnodapcmeo: 3axon Yipainu Ne973 - IV io 15.08.2018/
[Enexmponnuii  pecypc] -  pexcum  oocmyny  http://zakon.rada.gov.ua/laws/
show/973-15

3. Kosanenxo T. /3axonodascmeo npo epmepcvki zocnodapcmea: nompibne nepe-
sasanmadxcenns/ 2016.

4. IIpo depoicasry niompumky cinbebkozo 2ochodapemea: 3axon Yrpainu Ne 1877- IV 6io
15.08.2018/[Enexmponnuii  pecypc] - pesicum oocmyny http://zakon.rada. gov.
ua/laws/show/1877-15

KocTpyba A.B.

JdoKkmop rpuduUYHUX HayK, doueHm, npogecop
kaghedpu yueinbLHO20 nNpaea HagYyaslbHO-HayKO8020
ropuduyHozo iHcmumymy BH3 «lpukapnamcbkul

HauioHasibHUU yHieepcumem imeHi Bacunsi
CmedgbaHuka»

A0 PO3YMIHHA NPUPOAU «KOPMOPAL|II»:
MPUBATHO-NMPABOBWUN ACNEKT

1. B cyyacHHX HaIllOHAJbHUX Ta €BPONEHCHKUX IPABOBHX peani;{x SIK
¢dopma CTPYKTYpHOT imeHTHdIKaNil IOPUIMIHOT 0COOM BHCTYIae Koproparis. B
3aJIe)KHOCTI BiJl THITy IIPaBOBOI CHUCTEMH ii 3aCTOCYBaHHS JUII CyO’€KTHOTO
BUpaXeHHS (HOPMHU PETYITIOBAHHS IUBUTLHUX BITHOCHH OTPUMYE Pi3HE 3MiCTOBHE
HarmoBHeHHs. TpaguUiifHUM € pO3yMiHHS KOPHOPAIiil SIK CHHOHIMY IOPUANYHOI
ocobu B KpaiHax aHIJI0-CaKCOHCHKOI mMpaBoBoi cucTemu, 30kpema B CIIIA. B
POMaHO-TepMAaHChKil MPaBoBiil cucTeMi, HOHATTS «KOPHIOPALis» MA€ NEePEBAYKHO
JOKTpUHaNbHE 3HaueHHs. He Oyayun 3akpilsiecHUM B 3aKOHOJIaBCTBI BiJTIOBITHUX
KpaiH, 32 CBO€I0 CYTHICHOIO XapaKTEPHCTHKOIO, MiJl KOPIOPALI€I0 PO3yMi€ThCS
TOBapUCTBO, METOK) CTBOPEHHS SKOTO € 3JIMCHEHHS IiIPUEMHHUIBKOT
JiSUTBHOCTI, IIUISIXOM 3QJIy4EHHSI KalliTady AJs CHUIBHOTO 1HBECTYBaHHS 3 METOIO
OTpUMaHHs NPHOYTKY abo HOCSTHEHHS MeTH cycminbHoro inrepecy. Illomo
MOCTPaJsHCHKUX KpaiH, TO TPaKTyBaHHS IMOHSATTS «KOPIOpaLis» Y HUX 3HAYHO
PI3HUTBCS 3a 3MICTOM 1 3aKOHOJAaBUUM 3akpirieHHsM. Tak, Ciyyx JI. M. na
niocmasi IPYHMOBHO20 AHANIZY NO3UYLLL 6UEHUX 3A3HAYAE, WO Ni0 KOPROpayicio,
AK  CAMOCMIIHUM — cY0 '€KmoM npaea, cni0 po3yMmimu  3apeccmposany y
BCTNAHOBNEHOMY 3AKOHOM NOPAOKY IOPUOUYHY 0CODY, KA CIMBOPIOEMbCA WLIAXOM
00 ’€0HauHs malina ma ocib 3 Memow 6e0eHHs NIONPUEMHUYLKOI OISAIbHICIb,
YYACHUKU K0T HAOdineHi w000 Hel
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http://zakon.rada.gov.ua/laws/
http://zakon.rada/

Koctpyba A.B.

Kopnopamuenumu npaeéamu. HaykoBenb pOOHTH BHCHOBOK, IO HEMiANPUEM-
HUIIbKI TOBApUCTBA HE MOXXYTh BiJTHOCHTHUCS IO KOPIOpAIliif. YUaCHHUKIB TaKHX
TOBapUCTB OB’ A3YIOTh HE KOPIIOPATHBHI MPaBa, a WIEHCTBO, SIKE MOJISATA€E TIIbKH
B 0COOMCTiH ydacTi B ynpaBiiHHI IOPHAMYHOK 0c06010. [i TOUKH 30py MOsiIsE
Bacunbesa B. A.

Ilpupooa xopnopamugnux iOHOCUH, 8 MAKOMY pasi, NONAAE 8 XapaKkmepi
63A€EM038 AI3KY Midic I0OpUOUYHOI0 0coboio ma ii yuacnuxamu. 101061010 03HAKOIO
MaxKux BIOHOCUH € Npaso Y4acmi 8 OifAnbHOCMI pUOUYHOI 0cobu, aKe Mae
MauiHO8Y Ma HeMauHOo8y CKIA00SI, HAAGHICMb Y020 0d€ iM KOPHOpamueHy
npaeogy npupooy. A npiopumemnicms MAaniHO8020 KOMNOHEHMY 6 CMpPYKMypi
npasosioHOCUN «YYACHUK - Kopnopayisy, Ha nepexkoumanws 3e- nicko A. B., €
gaxkmopom ix KopnopamueHo-npasoeoi idenmuixayii.

2. Ane «XOpIOPAaTUBHICTHY - 1ie 3aci0 3a0e3edeHHs 1HIMBiAyali30BaHOTO
iHTepecy rpymnu ocib, skuil He mOB’s3aHUME 3 (iKCOBaHMM crocoOoM Horo
peamizauii. ToMy, NMpPOBOAMTH Napayiesib MiX MOHATTS «KOPIIOPATHMBHUI» Ta
«IATPUEMHHULBKUI» HE JOpeuHo. TepMiH «KOPIOpAaTHBHUID» HE MNOBHHEH
O0OMEKYEThCSI BHKIIIOYHO CQEpOr0 MiJNPUEMHUIIBKOT JiSUTBHOCTI. B ybomy
KOMmMeKCcmi Ci0 Hagecmu, wo HenoOOUHOKUMU € GUNAOKU PO3YMIHHA KOPRopayii 6
MaxK 36anomy «uwupoxomyy» ceuci. Ha TyMKy NesKHX BUSHHX, KOpIOpalis - Ie
IOpUIUYHA 0c00a (KoMepiriitHa a00 HeKOMepIIiiHa OpraHi3allis), 0 IPYHTYEThCS
Ha TIPUHIMII y4acTi (WIeHCTBa). 3MiHCHEHHS MiANPHEMHHIIBKOT TisSUTBHOCTI HE €
000B’I3KOBUM KpHTEpieM Kopropailii. KopropaTHBHI BIIHOCHHH BUHHKAIOTH MiXK
Oyab-AKOI0 IOPUIMYHOI 0c000r0 Ta 11 ydacHukamu. [lomiOHY mo3uilito 3aiimae
Kpasuyk B. M., ta Bopucora B. I. Kpim Toro, unHHe 3aKOHOAaBCTBO YKpaiHU HE
Jla€ MiACTaB JUIl HE BU3HAHHS KOPIOPALISMH HEIiINPHEMHUIBKAX TOBAPHCTB.
HaBmaky, mopin TOBapHCTB MPOBOAMTHCS HA J(BAa BUAW: MIANPUEMHHUIBKI 1
HEMIANPUEMHHUIBKI, [0  MIAKPECII0E€  HAJNeKHICTH  1X 10  OJHi€l
OpraHizariifHo-paBoBoi popMH. YUaCHUKHU yCiX TOBApUCTB MAIOTh IIPaBO Y4acTi
B HMX, OJJHAK 3MICT LILOTO TpaBa B KOXXHOMY 3 BHJIIB TOBAPUCTB HE OJTHAKOBHUI.
OTxe 0 KOpropalii BiTHOCATHCS SIK MIANPHUEMHHIBKI TaK 1 HEMiANPHEMHHIIBKI
TOBapUCTBA.

Bysvke po3yminna kopnopayii, @ Medxcax 11020 HOpMAMUBHO20 BUSHAYEHHSL Y
cmammi 167 T'ocnodapcvkozo kodekcy YKpainu GUKMIOUHO SIK Npasda 0coodu,
YACMKA SIKOT BUSHAYAEMbCA Y CIMAMYMHOMY KAnimaii 20cnodapcvkoi opeanizayii,
Wo BKIIOUAIOMb NPABOMOYHOCMI HA YYACMb 8 YNPAGNIHHI, OMPUMAHHS NEBHOl
yacmky npuOymKy ma akmusis y pasi 1ikeioayii 0CmaHHbOl 3aIUmae 3a Mexcamu
OPUOUNHOT Klacu@ikayii 3HAUHy YACMUHY OPUOUYHUX O0CiO, AKI no30aéneHi
NIONPUEMHUYLKO20 XAPAKMepy Y C80€L OislibHOCHII.

Imeto xopmopatuBHOi IUIIOpadi3alii oOpraHizaumiiHO-TpaBoBHX (opm
IOpUANYHOI 0COOM BiJICTOIOE B HaykoBoMy cepemoBuimi 303yisk O. I. Buena
HamoJjsArae Ha HaNpamiOBaHHI TEOPETUYHOI KOHCTPYKWii Tak 3BaHOI HEIil-
MPUEMHHUIBKOT KOpHOpallii, BiIMIHHOI BiJl HEMiANPUEMHHUIIBKOT YHITApHOT
IOpUANYHOI 0COOM Yepe3 BCTAHOBJICHHS O3HAaK IIi€i Kopropalii, OCHOBHa cepen
SIKUX 03HaKa YJICHCTBA (y4acTi).
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3. 3a3HaumMo, 1110 Kopropaiis 1e popma 00’ €THaHHS IPUBATHUX IHTEPECIB
0ci0, sIKi MOXe MepecililyBaTi METy He TUTbKH BUKIIIOYHO MaTEPiaIbHOTO 3MICTY.
Toii iHTepec, SKUH MParHyTh YYaCHUKU FOPUAMYHOT OCOOM TPUBATHOTO TpaBa
MOXE MaTH TaKOX HEKOMEpUiliHuii XapakTep Ta OyTH CKEpPOBaHWUM Ha
JOCSITHEHHSI CIITBHOI JIJIsi HUX COLIAJbHO OPI€HTOBAHOI METH, HAIPHUKIAL
3aJI0BOJICHHSI €KOHOMIYHUX, COI[aJbHUX, KyJIbTYPHUX, CKOJOTIYHUX, Ta IHIIMX
iHTepeciB neBHoi rpynu oci6. Ilpuy 1poMy BiJCYTHICTb MalfHOBOIO iHTEpecy
y4acHHKA B JIsUIBHOCTI IOPUANYHOI OCOOM TMPHBATHOTO TpaBa HE BIUIMBAE Ha
3MICTOBHICTh Horo ydacti B Hei. OTxe Ipupoja KOPIOPATUBHUX IIpaB He
3MIHIOETbCS 3aJ€XKHO BiJl MaTepialbHOI CKIQJOBOi IHTepecy ydacHHKa
IOPUIMYHOI 0COOM NPUBATHOrO mpaBa. Tak BiACYTHICTH MaifHOBOrO iHTEpecy
y4JacHHKa He JeopMye HOro BIUIUB HAa MAiSVIBHICTH IOPUAUYHOI 0coOM Ta HE
KOpEeTye XapakTepy Horo y4acTi B IisUIbHOCTI Takoi IOPUAUYHOI 0COOMU.

Jiis kopriopalii XapakTepHUM € CTaH BiJTHOCHH MiX HE Ta ii y4acHHUKaMH,
kopropaiiii. Taka puca J03BOJISIE OSICHUTH MPUPOAY OJTHOOCO- OOBOCTI y4acHUKA
Kopropaiiii. MeTa AissIbHOCTI KOPIOpaIlii, iKa pO3KPUBAETHCS Yepe3 MParHeHHs B
peamizaliii TPUBATHOTO IHTEpeCy, BHKIOYAE ii OOMexeHICTh 11 cdeporo
M ATPHUEMHUIIBKOT TiSTBHOCTI.

Ha name nepexoHaHHS, BiJHECEHHS MEBHOTO TUIY IOPUAMYHHX OCI0 10
KOPIOPAaTHBHUX MOKe OYTH BHUPIIICHO BHKIIOYHO Yepe3 BH3HAUCHHS MPUPOIH
TepMiHYy «KkopriopatuBHui». Kopmopamis - e ¢opma 00’enHaHHsA 0ci0, sKe
BUCTYIIAa€ B 00OpOTi SK €IHMHE IliJie, SIKICHO BIJIMIHHE BiJl YTBOPIOIOYHX HOro
cy6’extiB. OTKe, PYHIAMEHTAIBHOI O3HAKOK KOPMOpaIii € (pakTop €IHOCTI
0ci0, sIKi BXOASATH 10 Hel, POPMYIOTH 1i CYTHICTh Ta YOCOOJIOIOTS 11 B IIUBIIBHOMY
000pOTi BIIMIHHO BiJ{ 0Ci0, 10 ii CKIANar0Th. 36i0CU BUCHOBOK: KOpnopayis - ye
hopma noeonanns kanimany abo iHmepecié negHoi 2pynu oci, siKa 8i00bpaxicena 6
O0OHOMY CAMOCMITIHOMY «KOPRYCI».

Ockinbky IIpaBOBa MPHUPOAA IOPUANYHOI 0coOH IHependadae MepeHeCeHHs
KOMOIHAIIfHUX BJIACTHBOCTEH OCOOMCTOCTI Ha KOPUCTH TEBHOTO FOPHIHMYHOTO
YTBOPEHHS [UIS peaiizawii MeTH HOro iCHyBaHHS, TO LIJIKOM PO3YMHO, III0 TaKUH
3B’S130K MDK KOPIOpALi€lo Ta YYaCHUKAMU HE NPUNUHIETHCA MPOTATOM BCHOTO
KTy 11 XKUTTeRisbHOCTI. B mporneci npaBopeari- 3awii BiANOBiAHA I0pUAUYHA
ocoba mepeOyBae B TIOCTIHHOI KOMYHIKalliifHOI B3aeMoO3alie)KHOCTI 3 11
y4acHHKaMH, 110 3a0e3ledyeTbcs 4epe3 IHCTPYMEHT KOPIOPATUBHOTO
YIIPABITiHHS Ta y9acTi yYaCHHUKIB B HOMY.

OTXe BHUHHKAE PO3yMHE MUTAHHS CIHIBBiJIHECCHHS (PEHOMEHY «KOpIO-
PATHBHICTB» Ta «y4acTh» B JISUIBHOCTI IOpUAMYHOT ocoOu. Yuacme € ghopmoro
3anyyeHHocmi 6 npoyeci neeHoi distbrocmi cy6’ekma. 1le popma 3a0e3neueHHs
MPUBATHOTO iHTepecy ocoOu. BoHa mnepenbavae BYMHEHHS Mili aKTHBHOTO
MOPSIAKY, IO 3a0e3neuye NOCSTHEHHsI IEBHOTO Pe3yIbTaTy.

Kopnopamusnicme 6 cgoro uepey, sax noxiowuti mepmin 8i0 mepminy Kop-

nopayii nepedbauae cninbHicms MONCIUBOL nogedinku cy6 ‘ekma. ToOTO i
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KaTeropii He TMPOTHIICKHI a B3a€EMOJIONOBHIONOUYI. SIKINO mepIia XapakTepu3ye
XapakTep TOBEAIHKM O0COOM, TO JApyra Kareropis BU3HAdae QoOpMy Takol
MOBENiHKH. TakuM YMHOM, MPOTHUCTABICHHS IpaBa Ha y4acTh Ta MpaBa Ha
KOPIOPAaTHBHICTh TMOMUIKOBO. Kooicna iopuduuna ocoba, aka cmeoproemuvcs
WAXOM 00 €OHaHHA Kanimany ocib abo ix npueamuux inmepecie micmums 8 cooi
npago yuacmi maxux oci6 6 ii disnonocmi. Came yuacmo 6 OisiibHOCMI MAKOL
10pUOUUHOT 0cobU cneyudirye ii 6 yuginbHomMy 0b6opomi ceped maxKux PUOULIHUX
0Ci6, 6 AKUX IX 3ACHOBHUKU YYacmi 8i0HOCHO peanizayii npueamnozo inmepecy He
nputivaioms (ycmanoga). IlpuxianoM ydacTi B KOPIOPaTUBHOMY YHpaBIIiHHS
IOPUANYHOIO 0CO00!0 il yUaCHUKAMU € y4acTh B poOOTI 3arajabHUX 300piB.

He cnputivaiouu ioeto omomooichenns npaga y4acmi 3 KOPROPAMUBHUM
npasom Y4acHuka GiOHOCHO IOPUOUYHOI 0COOU NPUBAMHO20 NPAsa Ham Oose-
dembcsi BUSHAMU WO KOMAHOUMHe MOBAPUCMEO, AKe € DISHOSUOOM RIOnpu-
EMHUYBKO20 3HAXOOUMBCSA 3G MeAHCAMU NPABOBO20 Pe2yNI08ANHS KOPHOPATNUGHUX
BIOHOCUH, OCKIIbKU 11020 6KIAOHUKU He MAOMb NPasa opamu y4acmi @ ynpaeiinti
OIANLHICII0 KOMAHOUMHO20 MOBAPUCINEA MA 3anepeyysamu npomu Oitl NOGHUX
YYACHUKIB U000 Yynpasninus disibHicmio mosapucmea (cmamms 133 Lusinbnozo
Kooexcy Vkpainu). Binvus moeo, pusux no30ymucs KopnopamusHux npag Hecymbs
Maxkodc aKyioHepu - GLACHUKU NPpUGinetosanux axyiti (cmamms 26 3aKkowHy
Yrpainu «Ilpo axyionepni mosapucmaay).

5. BigcyTHicTh Takoi MOJENi BITHOCHH MiX FOPHIHUYHOIO OCO0O0 Ta ii
YYaCHHMKOM, siKa, 4epe3 aKTHBHICTh KOPIOpalil B IHMBIIBHOMY 00OpOTi 3a0e3-
neyye HOro OCOOMCTHII iHTepec CBIAYUTH MPO HASABHICTH IHTEpECy IHIIOTO
NopsZKY -iHTepecy myOmiuHoro. [lyGniyauii iHTEpec B MisUIBHOCTI FOPUAMYIHOI
ocobu crienudikye ocranHp. Taka OpuarYHa 0c00a CTAE FOPHIUYHOI 0COO0I0
nyOJIigyHOTO mpaBa. J[eCTHHATOPOM pEe3yJbTaTiB isUIHOCTI FOPUIMYHOT 0COOM
MyOJIiYHOTO TIpaBa BUCTYIAE CycHinbeTBO. OTXKe, Ti 3aCHOBHHK BXKEe HE TPHHAMAE
ydacTh B YHpaBiiHHI Hero. MOro akTHBHICTH 0OMEXYEThCS BHKIIOUHO MEXKAMH
periaMeHTaliiHoro  BIUIMBY.  be3nocepeHbO  yNpaBliHHS  YCTaHOBOIO
31iICHIOEThCS aBTOHOMHO, BUXOJISIUM 13 3acaf Iep KaBHOI IOMITHKU B cepi, ska
3a0e3neuye JisUIBHICTh Takoi pUANYHOI ocodu. Taka opuauuHa 0coda B CBOET
CTaTYTHOI IisSUILHOCTI He TIOB’A3aHa 3 iHTepecami i1 3acCHOBHUKA. BUHUKHYBIIHY 1O
BoJi 11 ydJacHuKa IOpuAUYHA 0coba IMyONidHOro MpaBa B HOAANBIIOMY BTPAdae
AaKTUBHHMU TPAaBOBUH 3B’S30K 3 HUM. B TakoMmy pasi crocTepiraemMo BiJICYTHICTb
03HAKH KOPIIOPAaTUBHOCTI.

6. Hasedene ceiduums, wo Oianekmuxa GIOHOCUH HOPUOUYHOTI 0cobU
npueamHo20 npaeéa 3 il YYACHUKOM, CYMHICMb AKUX NOJA2AE YV IX CuHepze-
MUYHOCMI MAlHOB0I Ma HeMAatiHO80I 83aEM0006yMO8IeHOCmI, YumM 3abe3ne-
YYEMbCA CAMOCMIUHICIb ICHYBAHHS OKPEeMO20 CY0’€Kkma npaea - HpuoudHol
ocodu, Kk pegrexcii il yuacHuxka 6 npagogomy Noii, po3KpUBAE IHule, WUPOKe
PO3VMIHHS Kame2opii «KOPROpamueHo20», SIKaA He 00MeNCYE Npasosi 8IOHOCUHU
MidiC  IOPUOUHHOIO  0C000l0 ma il YYACHUKOM — (akmopom ROMeEeHyitiHoi
npubymKo8ocmi.
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OcKinbKu cmeopeHHsi IOpUOUYHOT 0COOU NOB A3AHO 3 AKMUBHICIIO Qi3UUHOI
0cobuU, sIKa onocepeoKo8ana GopmManbHuM IHMepecom, 6 3anelCHOCMI i) 4020
xapakmep makoi axkmusHocmi Habyeac pisnux @opm  nposgy, maxa
630AEMO3ANEINHCHICMb  THMEpeCie CMBOPIOE GIOHOCUHU KOPNOPAMUSBHOCTT  MidC
10pUOUYHOI0 0C00010 MA iT YUACHUKAMU, YUACHUKAMU MIdiC c0D0TO.

3 npyroro 0OKy, BHUEpIAaHHsS IHTEpeCy 3aCHOBHHMKA IOPHIUYHOI 0COOH
¢axroM ii CTBOpEHHS He NPUIUHSAE iCHyBaHHS TaKol IOPUIUYHOI 0COOHU, IPOTE
3MIHIOE KOH(]Irypamiro BIZHOCMH MK HHUMH. Tak, iHTepec 3aCHOBHHKaA
IOPUANYHOI 0COOU IHTEpPIONIOETLCS B CycHinbHUM iHTepec Ha BinMiHy neprioro
BUIAJIKY, IiSUIbHICT TAKOI IOPUIUUHOI 0COOU HE 00YMOBIIIOETHCS TX OBEIIHKOIO.
B wiif ¢opmyini Big3HaUEHA BiJCYTHICTh B3a€MO3aJIEKHOCTI IOPUANYHOI 0cO0H Ta
3acHOBHUKIB. IOpuau4na ocoba BUCTYIae JOHOPOM CYCIIJIBHOTO iHTEpecy Ipu
BIZICYTHOCTI 3yCTPiYHOIO JKUBJECHHS JOLUIbHOCTI II icHyBaHHS 3 OOKy
penuITienTiB T aisuibHOCTI. OTKE, BIJHOCHHHU FOPUIUIHOT 0COOU Ta CIIOKUBAYIB 11
CyCITTBHOT AKTUBHOCTI 030aBJIAIOTHCS KOPIIOPATHBHOCTI. Ile
KBa3i-KOPIIOPATHBHI ~ TPaBOBI  BIAHOCHHHW, 4YHs KBa3i-KOpPIO- PATHBHICTh
00yMOBJICHA TIPUPOJIOKD IOPUIAMYHUX OCIO myOsiuHOro mpapa. OTKe FOPUINYHI
0co0H, B 3QJIC)KHOCTI Bijl BUy MPABOBHX BIIHOCHH B SKHM OIOCEPEIKOBaHA 1X
aKTUBHA Y4YaCTh MOMUISIOTHCS HA HOPHIUYHI 0COOM KOPIOPATHBHOTO THITY
(xopmopariii) i FOpUAMIHI 0COOU KBa3i-KOPIIOPATUBHOTO TUMY (YCTaHOBH).

Haseoene cgiouums wo 6yob-sKa 10puduyHa 0coba npusamHozo npasa
cymo € Kopnopayisi.

FOpuouuna ocoba nybniunozo npasa cyms He € KOpnopayiero.

KouuH B.B.

kaHOuOGam rpuduyHUX HaykK, 3aeidyeay eiddiny
mMemodosoegii npueamHonpaeoeux 0OO0C/liOXeHb
Haykoeo-docniidHo20 iHCcmumymy npueamHoz20
npaea i nionpuemMHuymea imeHri akademika @. I
Byp4yaka HAIpH YkpaiHu

«AHATOMISI» TA «®I310N0rIA» FOPUANYHOI
OCOBU NMPUBATHOI'O NPABA: NMPOBJIEMU
AOOKTPUHU TA SAKOHOOABCTBA

JocnifkeHHs NMpaBOBUX BIJHOCHH 3 IMO3MIII MeXaHi3My NpaBOBOrO pe-
T'YJIIOBaHHS J03BOJISE HATEKHUM YHMHOM ONUCATH peajbHi CYCHiNbHI BiAHOCHHH,
OKpECIMTH MEXi IpPaBOBOi perjaMeHTanii, sfka y CBOIO 4Yepry nepedyBae y
B3a€MO3B’S3KY 13 IPABOBOIO peaizalli€to (BIACHUMH AisIMH YYaCHHKIB BiTHOCHH)
Ta MPaBO3aCTOCYBAHHSM (IisSIMU YITOBHOBa)KEHUX Cy0’€KTiB). Ta
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KHM YHUHOM, €(DeKTUBHICTh OY/b-SIKOTO €JIEMEHTA CHCTEMH IpaBa 3aJIeKUTh BiJ
1oro noOyI0BH Ta PYHKI[IOHYBaHHSI.

HaykoBi mocnmipkeHHS IHCTHTYTY HOPHIUYHOI ocoOu B YKpaiHi mepe-
OyBalOTh y NOCTiMfHOMY pO3BUTKY, 1o Jumie y 2017 poui MiATBEpAXKYEThCS
TpbOMa JHUCEpTALiliHUMU JOCHIPKEHHSIMU Ha 3J00YITS HAyKOBOTO CTYIECHS
JOKTOpa FOPUANYHUX Hayk: «[liglpHeMHUIBKI IOPHIWYHI 0COOM IPHBATHOTO
mpaBa K cy0’e€KTH LUBIIBHUX IpaBoBimHOCUH» (3enmicko A. B.), «JlorosipHi
¢dbopmu 00’ eHaHb (Hi3UUHUX Ta IOPUIUYHUX OCi0 y NUBINBHOMY IpaBi YKpaiHum»
(IOpxeBnu 0. M.), «HenignpueMHUIIbKI IOPUIUYHI OCOOM SK CYO’€KTH
LUBIIBHOTO IIpaBa: TEOPETHYHUM Ta mpakTuuHui acmektu» (3o3ymsik O. L).
[MpuMiTHEM € Te, MO Y I[BOMY K POLi BHHIIIA APYKOM OHOBJICHHM BHIAHHIM
«AHatoMiss KopnopaTuBHOro mpaBa. IlopiBHsuIbBHUE Ta QyHKIiOHAIBHUIL
MAXID .

Ilin «aHatoMiero» ropuAMYHOI ocobu po3ymieMo ii Qopmy, OymoBy sk
3arajgoM, TaK i OKpeMuX il YacTHH. Wnetses po TpajULiHHUN JUIS IOPUIUIHOT
HAayKH TEPMiH «oOpraHisaiiiiHo-npaBoBa Qopmay», mo posriasaascs 1. M.
KyuepeHko sk BH3HAYCHa HOPMaMHU CYKYITHICTH IMOB’sS3aHUX MK c00O0 ere-
MEHTIB (03HaK), SKa Ja€ MiJCTaBy y 30BHIIIHHOMY MPOSIBI BUPI3HATH OJUH BUJI
FOpUIUYHOT 0co0H Bij iHIIOTO [7, ¢. 291]. YV cBOO Uepry, BIIHOCHHH, IO ICHYIOTh
B MEXKaX FOPUAUYHOI 000U, TOOTO BHYTPILIHI «IIPOIECH», SIKI BILUIMBAIOTH HA 11
y4acTh y IMBUIBHHX BIJIHOCHHAX, € HIYMM IHIIMM SIK «Qi3ioJorieroy i€l
opranizamii. ToMy, MIpKyBaHHS TIIpO  JIOTIOBHCHHS  TIOHSTTS  Opra-
Hi3al[ifHO-TTPaBOBOi ()OPMHU IHIIMMH OCOOJMBOCTSIMHU, 30KpeMa 3IiHCHEHHSIM
MpaB y4aCHUKaMH (WieHaMH), 0OCSITOM BiJIIOBIIaIbHOCTI YUACHHKIB (WICHIB) 3a
3000B’SI3aHHAMH  FOPUAWYIHOT ocobu Tomo [6, c. 44] € MeToJ0JIOoTiYHO
TTOMMJIKOBUM.

3araioM jxe opraHizamiiHo-paBoBa (opMma IOPHAMYHOI OCOOM, HA HAaml
HOIJISIY, € JOCUTh TEOPEeTHYHUM IIOHATTSAM, SIKE€ Y 3aKOHOJABCTBI Mae€ IEBHI
HeoJliky o0 BukopucTanHs. Tak, B. I. Bopucoa 3Beprae yBary, 1o min yac
CTBOPEHHS I0PUIUYHOT 0COOU 3aCHOBHUKY BUKOPHCTOBYIOTh BUJIM TOBAPUCTB Ta
ycraHoB [5, c. 251]. Lle Mae BiAMOBigHUN CEHC, OCKIJIBKH Y TNPOTHIEKHOMY
BUMaaky 3actocyBanHs 4. 1 cr. 108 IIK Vkpainu (mepeTBOpeHHs IOpUANYHOL
0co0H) MOXKJIMBE JIMILIE I[0JI0 TOBApUCTB Ha ycTaHOBH. HaToMicTh crelianbHe
3aKOHOJABCTBO «IIIIIO Jaji» 3aKkpinuBmM y 4. 2 cT. 16 3akony Ykpainu «IIpo
JepKaBHY PEECTPALlil0 OPUINYHUX OCi0, (izmyHMX 0ci0 - mignpuemIiB Ta
rpoMazcbkux (opMyBaHb» HOpPMY, WIO «OpraHizauiiiHo-ipaBoBa (opma
IOPUIUYHOT ocobu BU3HAYAETHCS BIATIOBITHO 10 Knacudikarii
OpraHizaliitHo-npaBoBUX (GopM rocrnoJaproBaHHs, 3aTBEPIKEHOI IICHTPaIbHUM
OpraHOM BHKOHABYO1 BIIa/IU, 110 3a0e3neuye GopMyBaHHS Ta peati3ye JIepKaBHY
MOJITUKY Y chepi TEXHITHOTO PETYIIOBAHHS.

1 Kraakman, J. Armour, P. Davies, L. Enriques, H. Hansmann, G. Hertig, K. Hopt,

H. Kanda, M. Pargendler, W.-G. Ringe en E. Rock, The Anatomy of Corporate

Law. A Comparative and Functional Approach. Oxford. Oxford University Press.

2017. 281 p.
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VY 3akoHOnaBcTBI JepxkaB - wieHiB €C nofibHoI mpoOnemMu He MpoCIia-
KOBY€EThCS BHACJIiIOK BUOKPEMJICHHS IIpaBa KOMIIaHill Ha puHKY Kamitaiy [1, c.
3-4] Ta yTBEep/UKCHHS y MPaBi MOHATTS «KOPIIOPALis», IO Mae BIAMOBIIHI PHCH:
oOMexeHy BiIIOBifaIbHICTh, OOOPOTHI YaCTKM, JEJErOBaHE YIPABJiHHA Ta
IHBEeCTHII}HY BIacHIcTh [3, c. 1].

«AHaToMisi» Ta «(}i3ioJoris» MOPUIMYHUX OCi0 HaJalTh MOXKJIMBICTh
BU3HAYUTH CUCTEMY IOPMIMYHUX OCi0 MPUBATHOIO IpaBa, L0 BiIIOBIIHO A0
kiacu(ikalifHOro KpUTepiro, 3aKiIaJeHoOro y IMOJiN, I03BOJSE€ BUALIMTH: 1)
MATAO - BIANOBIZHO 10 cyOcTpary (OCHOBM) CTBOPEHHS IOPUAWYHOI 0cOOH
IIPUBATHOTI'O 1IpaBa; 2) piJ - BIAMOBLIHO 10 METH CTBOPEHHS Ta IOPUIUYHOI O
OTpUMAHOro NpuOyTKy (moxoay); 3) Irpyna - BiANOBIJHO OO E€KOHOMIYHUX
IHTEpeCiB, 110 peali3yloThesl IPUIMYHUME ocobamy; 4) miArpyna - BiIOBiAHO
JI0 JieTati3allii iHTepeciB, SKi peani3yroThCs, Ta HASBHOCTI BJIaIHUX TOBHOBAXXCHD
(MOXIJIMBOCTI CaMOpETYJIOBaHHS BIJHOCHH B MeXaxX Ta 1032 MeXaMH
opranizaiii); 5) ¢opMa - BIiONOBIZHO 0 OpraHizalifiHO-TPaBOBOT (QOpMHU
OPUIMYHUX OCI0 TMPHBATHOIO TpaBa, 3aKpIIUICHMX Yy 3aKOHOAABCTBI; 6)
JOTIOMiXKHa (opMa - BIANOBIAHO 1O CHEHU(IKHA BiTHOCHH, SKI BHHUKAIOTh
BIJIMIOBIZIHO /IO OprasizamidHo-npaBoBoi ¢opmu. Takum dYHHOM, TPUPOIHI
TaKCOHM HAJal0Th 3MOTY PO3MEXKYBaTH IUBLILHO-TIPABOBI BiJHOCHHU MO0
(dbopMyBaHHS FOPUANYHOI O0COOM SIK opraHizamii (MigTHI), y4acTi y MiaIpH-
€MHHIIBKUX Ta HEMiIIPUEMHUIBKUX BIJHOCHHAX (pif), CrocoOy yrpaBIIiHHS
opranizaiiero (popma, momomixkHa Gopma) Ta po3MEKyBaHHS KOPIIOPATUBHUX,
WICHCHKMX Ta IHIIMX OpraHizaiifiHux BigHOCHH. CHHTETHYHI TaKCOHHU
BUCTYNAOTh y poiii (ikmii 3 MeTOor rapMoHi3allii MpUBaTHUX Ta MyOJIYHUX
BIZTHOCHH 32 Y4acTi IOpUIUYHUX OCi0 .

«®Di3ionoris» I0pUANYHOT 0COOU € BiMOBIAHUMYU BiTHOCUHAMH Y4acTi y Iii
opranizanii. [ToOynoBa Ta QyHKI[IOHYBaHHS [IUX BIIIHOCHUH OE3MEPEUHO 3aJIC)KUTh
Big «OymoBu» Ta MeTH opuauuHoi ocobu. Tak, ToBapucTBO mepeadayae
YIpPaBIiHHS HUM Or0 yYacHMKaMHM, 1[0 HEMO>JIUBMM BiANOBIZHO B YCTAHOBI,
a/pke BOHA CTBOPIOETHCS 3 METOI BUAUICHHS MaiiHa Ul NMEBHOI (MepeBaKHO
6naroaiitnoi) metu. IToniOHO 10 HOTrOBIpHOI KOHCTPYKLIi MPOCTOrO TOBApPUCTBA
MOXJIMBICTh BHAIICHHS MaifHa 0e3 I0pUAMYHOI 0cOOM BiZOMa 3aKOHOJABCTBY
nepikas - wieHiB €C, 30kpeMa y popmi enmaBmenty [2, C. 9-57].

BinHocuHu B Mexax OpuAM4HOI ocobu (0coONMBO KOpHoparlii 4d KOM-
naHii) HUHI 3a3HAIOTh HE JIMIIE IMIPAaBOBOrO, a BCE OiblIe EKOHOMIYHOIO Ta
MOJITUYHOTO BIUIMBY, BHACHIZIOK YOTO KOPIOPAaTHBHE YIPABIIHHA XapakTe-
PH3YETHCSI BHCOKHM PIBHEM HE3aJISKHOCTI, B UM PETYISTOPHOTO BILIHBY Bif
obpanux oprauis [4, C. 27-28].

VYV  BITYM3HSHOMY 3aKOHOJABCTBI Ii TEHICHINT TMPOCIIIKOBYIOTECS Y
pEryIIoBaHHI KOPIOPATHBHOTO JOTOBOPY 32 KM ydacHHKH TOB 300608’ s-

1 JluB. neranbHime: Koumn B. B. LluBinbHO-TIpaBOBa TaKCOHOMisl IOPHIMYHUX OCi0

npuBaTHoro npasa. [IpusaTthe npaso i nignpuemuunrso. 2018. Ne 18. C. 18-24.
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Kouun B.B.

3YIOTBCSI peajli3oByBaTH CBOi IpaBa Ta MOBHOBKEHHS IIEBHUM YHHOM a0o
yTpUMYBaTHCS Bif iX peainizamii (4. 1 cr. 7 3akony Ykpainu «IIpo ToBapucTBa 3
00OMEKEHOI Ta JIOJATKOBOK BiIMOBIJANBHICTIO») a00 TOPSIOK NpHIOaHHS
3HaYHOTO Ta KOHTPOJIBHOTO ITaKeTa aKIii akioHepHoro ToBapuctsa (Posmin XI
3akony Ykpainu «[Ipo akiioHepHi TOBapHUCTBa»), IO HE 30BCIM BiAINOBIJAIOTH
YCTaBJICHUM NPUHIUIAM [[UBIILHOTO MPaBa.

Teopiss Ta mIpakTHKa KOPIIOPATHBHHX CHOPIB Ha CHOTOAHI € JIOCHTH
c(hopMOBaHOIO K 3 TOYKH 30py HAYKW, TaK 1 MpakTUKH. J{UCKyCiifHEM € mpo-
O1emMaTuka croco0iB 3aXUCTy LUBLIBHUX IPaB Ta iHTEPECiB yJaCHUKIB BITHOCUH
y HeHiINPHEMHHIBKAX TOBAapHCTBaX Ta YCTaHOBAaX, aJUKe CIelialbHe
3aKOHOJIABCTBO TPAKTHYHO HE Iependadae Takoi MOMNIIMBOCTI. 30KpeMa, y 3a-
KOHOJIaBCTBI 3rajlye€Thcsl PO IIPAaBO Ha 3BEPHEHHA 10 CYAy LIOAO OCKAp:KEHHS
BUKJIIOYEHHS 3 WICHIB KOOIIEPAaTHBY Ta L00 KOONEPaTUBHUX BUILIAT (4. 2 cT. 13,
cT. 26 3akony Ykpainu «IIpo xoomepaiiito»); - IpaBo Ha OCKap>KEHHs pilllcHb
3arajlbHUX 300piB Ta CyIOBUH pO3MVISAN CHOPIB IOJO 3AiMCHEHHS IIpaB
criBBiacHUKIB (4. 8 cT. 10 Ta u. 5 cT. 14 3akoH Vkpainu «IIpo 00’emqHaHHS
CITIBBJIACHHKIB 0araTOKBapTUPHOTO OYAUHKY»). [IpH 1IbOMY 3arajibHi MOJI0KECHHS
MICTSITh MOXJIMBICT CYJOBOTO OCKApXKEHHS pIllIeHb 3arajbHUX 300piB
yaacHrkoM ToBapuctsa (4. 5 ct. 98 LIK Vkpainn).

JIoCUTh TEpCIIEKTUBHUM BHUTIISAAAE TOJOXKEHHS a03. 12 4. 2 ct. 16 1K
VYkpaiHu 1mo/0 CyJ0BOT MOXKIMBOCTI 3aXMCTHUTH IUBLIBHE MpaBo abo iHTepec
IHIIUM crOCcOoOOM, IO BCTAHOBJICHI JOTOBOPOM a00 3aKOHOM 4YH CY/IOM y BHU-
3HAQUEHUX 3aKOHOM BHIaJKaXx. TOMy, B)KE€ MOKHAa TOBOPHUTH TIPO PO3IMINPEHHS
KOJIa KOPIIOPaTHBHAUX cnoplB aypke BignoBiaHo 1o 1. 3 4. 1 ct. 20 I'TIK Ykpainu
MPEAMETHOIO FOPUCIUKIIIEI0 TOCTIONAPCHKHX CyHiB € CIpaBH y CIoOpax, IO
BHUHHKAIOTH 3 KOPIIOPATHBHUX BiTHOCHH, B TOMY 4Hcli (KypcuB - B. K.) y cnopax
MK yJacHHKaMH (3aCHOBHHKaMH, aKIiOHEpaMH, WICHaMH) IOPUANIHOI 0COOM
a00 MDX IOpUANYHOI0 0c000I0 Ta 1 yJaCHMKOM (3aCHOBHHKOM, aKIiOHEPOM,
4JIEHOM), Y TOMY YMCJIi YYacHHUKOM, SIKMH BHOYB, IOB’A3aHi 31 CTBOPEHHSM,
JISUIBHICTIO, YIPABIiHHAM a00 NPUIMHEHHSM [JiSUIBHOCTI Takoi IOpUAWYHOL
ocobu, kpiM TpymoBux cmopis. L9 mosumis MiATBEPIKYETHCS MPAKTUKOIO
Bepxosrnoro Cyay (m. 25-40 nocranoBu BepxoBnoro Cyny Bin 18.04.2018 y
cnpasi Ne 904/2796/17), xoua cyq mpu IIbOMY He BUALIAE MOAIOHMI cmip sK
KOpPIOPAaTUBHUMN, HATOMICTb BiTHOCUTB HOTO 3arajoM A0 FOCIOAaPCHKOTrO.

TakuMm YMHOM, «aHaTOMis» Ta «disiosnorisy opuauIHOi ocobu € iH-
JIUKAaTOpOM e(eKTHBHOCTI MPaBOBOTO peryiioBaHHS. l{UBiNbHE 3aKOHOIABCTBO
Ma€ TeHICHIIIO 10 BUPOOICHHS 3aralbHUX IPUHLIUIIB [IPABOBOTO PETyIIOBAHHS,
3aIMINAIOYM  OCOONMBOCTI  HA  PiBHI  CaMOpPEryJdIOBaHHI  Ta  HE
HOPMAaTHBHO-TIPAaBOBOTO BIUIMBY. 3arajbHa OymoBa IOPHAMYHOI 0COOM Mae
BIJIMIOBIaTH MeTi ii CTBOPEHHS, IO I[JIKOM JOCTaTHIM € MpH MO Ha Iij-
MPUEMHHUIIBKI Ta HETiIPUEMHHUIIBKI TOBaprcTBa. JleTamizailis peryitoBaHHS Yu
BIUTMBY Ha BiJHOCWHHM, 3aCTOCYBAHHS Ti€i M IHIIOI MOZENI KOPIOPATHBHOTO
yrpaBiiHHsS (TOOTO «(i3i00rish») BiANOBIIHO KOPETYEThCS HA JIOKAIIb-
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HOMY DIBHI 3aJ€XHO Bl 0coONUBOCTEH cdepu IisUNIBHOCTI HEOOXiTHOCTI pe-

anizauii BiAMOBIIHUX 3aB/aHb 3aCHOBHUKIB (Y4aCHHUKIB a00 4JIeHIB).

1. European Company Law. Organizations, Finance and Capital Markets. Stefan
Grundmann. 2nd edition. Intersentia. Cambridge. 2012. 984 p.

2. Frits W. Hondins, Tymen J. Van der Ploef Foundations. International Encyclopedia
of Comparative Law. Volume XI1I. Business and Private Organizations. Part 2. Chief
Editors Alfred Conard, Detlev Vagts. Mohr Siebeck. Tlibingen. 1998. P 9-4-9-156.

3. Kraakman R., Armour J., Davies P., Hansmann H., Hertig G., Hopt K., Kanda
H., Rock E.. The Anatomy of Corporate Law. A Comparative and Functional
Approach. Oxford. Oxford University Press. 2005. 231 p.

4. Ruth V. Aguilera, Michel Goyer, Luiz Ricardo Kabbech de Castro. Regulation and
Comparative Governance. The Oxford Handbook of Corporate Governance. Edited by
Mike Wright, Donald S. Siegel, Kevin Keasey, Igor Filatotchev. Oxford University
Press. 2014. P. 23-45.

5. bBopucosa B. I. FOpuouuni ocobu six cy6’exmu yuginvhux ¢ionocut. Ilpagosa 0ok
mpuna Yrpainu:y 5 m. X.: Ilpaso, 2013. T. 3: [lokmpuna npusammnozo npasa Ykpainu.
3a 3ae. peo. H. C. Kysneyosoi. C. 230-256.

6. 3ozynax O. I. Henionpuemnuysbki iopuouuni ocoou sk cyd’ eKmu YyugiibHO20 npasa:
meopemuyHULl ma nPakmuyHuLl acnekmu. OUc. ... 0okm. wopud. Hayk... 12.00.03, Kuis.
2017. C. 44.

7. Kyuepenxo I. M. Opeanizayitino-npagosi ¢hopmu pUOUYHUX 0CiO NPUBAMHO20
npasa. Incmumym depoicasu i npasa im. B. M. Kopeyvkozo HAH Ykpainu, Kuis. 2004.
C. 291.

ITyGumikaitist MiCTHTb Pe3yJIbTaTH JOCHIKCHB, IPOBEICHUX MPU TPAHTO- Bili
migtpumui lepxanoro ¢oHny GyHIaMEHTAIBHUX JOCTIIPKEHb 33 KOHKYPCHHM

npoekToM Ne 51567.

KouuHa K.A.

acnipaHm Hag4YaslbHO-HayKo8020 opuUdUYHO20
iHcmumymy [IBH3 «[lMpukapnamcbkuli
HayioHanbHul yHisepcumem imeHri Bacuns
CmedgpaHuka»

OOHOCTAUHICTb TA NEPEBAXHA

BUIbLWICTb NPU NPUAHATTI PILLUEHb
OPIrAHAMU TOB

OCHOBHI TIOJIOXEHHS TPO 3araibHi 300pU YYaCHHUKIB TOBAPHCTBA 1€~
pez[6aqu1 cT. 98 L[K VYkpainu, 30kpema 1moJz10 npasa NpUMaTH PilIeHHS 3 YCiX
MATaHb JiSUTHOCTI TOBApPHCTBA, Yy TOMY YHCTI 1 3 THX, IO HaJeXaTh [0
KOMIICTEHIIIT IHIIMX OpraHiB TOBAPHCTBA; MPHUHHATTS PillIEeHb IPOCTOKO OlIb
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Kounna K.A.

LICTIO BiJl YHMCIAa MPHUCYTHIX YYaCHHKIB, SKIIO IHIIE HE BCTAHOBICHO YCTa-
HOBUYUMH JJOKYMEHTaMH 200 3aKOHOM; & TaKOX OCOOJIMBOCTI IIOJIO PIllIEHHSI PO
BHECCHHS 3MiH JI0 CTaTYTy TOBApUCTBA, BiTUy>KCHHS MaifHa TOBAPHUCTBA Ha CyMYy,
110 CTAHOBUTh II'SATAECAT 1 OuIbIe BiJCOTKIB MaifHa TOBAapUCTBA, Ta MPO
JIKB1/AIli}0 TOBAPUCTBA, SIKE IPUHMAaIOTHCS OLIBIIICTIO HE MEHII SIK y 3/4 rojocis,
SIKIIO 1HIIIE HE BCTAHOBJIEHO 3aKOHOM.

Konnenmis nepeBaxHoi OLIBIIOCTI BiANOBiAa€ KOPHOPAaTHBHIM mpuponi
TOBApHCTBA, a OMHOCTAWHICTb HE NMPUTAMaHHA MiIPHEMHHUIIBKAM TOBAPHCTBAM
Bi/IIOBiHO 110 Teopii cykymHoCTi (aggregate theory), reopii BiacHocri (property
(«principal/agent») theory), teopii konTpakTHMX 3B’s3kiB (nexus of contracts
theory), Teopii BupoGHMumx 3B’s3kiB (team production theory) Tta Teopii
HOJITHYHOT cHucTeMH «gpaHmu3Horo ympasimiHasay (political —theories -
corporation as “franchise governments™) [3, C. 349-354].

Pazom 3 TuM, HOBuI 3akoH Ykpainu «IIpo ToBapucTBa 3 OOMEXEHOIO Ta
JIOJJATKOBOIO BiJITIOBIAATBHICTION (nami - 3akoH) mependayae y TOBApHCTBAX 3
oOMexxeHOw BignoBiganbpHicTiO (mami - TOB) 000B’S3KOBI BUMOTH  ILIOJO
OJIHOCTAMHOCTI TMPHUHHATTS pIillleHb 3arajbHUMH 300pamu. lle cTocyerbes
MOJIO’KEHb OO0 KIIOYOBHX AaCTEKTiB KOPIOPATHBHUX BIIHOCHH, 30KpeMa
3BY)KCHHS 4 OOMEKCHHS TMpaB yJYaCHUKIB BHACIIJIOK peoprasisaiii, CIIiB-
BiJTHOIIIEHHS YacTOK a00 MEeBHMX /il IIOJ0 YacTOK y CTAaTyTHOMY KarliTaii
(3aramom, w. 4 ct. 11, 9. 3 ct. 12, 9. 3 ct. 13, 9. 1 cT. 14, 9. 7 cT. 18, 9. 6 cT. 20; 4.
2ct.21,94. 12 ¢c1. 24, 9.2 ¢T. 25,9. 2 ¢1. 26,9. 5, 7 c1. 33, 4. 3, 5 c1. 34, 9. 2 cT. 45
3akony). JlonaTkoBo 4. 3 cT. 34 nepenbavae BiICHIOUHY HOPMY III0JI0 HACTYITHHX
pillleHb, SKi TMPHHAMAIOTHCS OJHOCTAHHO BCIMa YYacCHHKaMH TOBAapHCTBA, SKi
MAroTh IPaBO TOJIOCY:

1) 3aTBepIKCHHS TPOLIOBOI OL[IHKK HETPOILIOBOTO BKIIAY YYaCHUKA,

2) mepepo3NOAiNT YacTOK MDK yJYaCHHMKAMH TOBApHCTBA Y BHITAJIKax, Ie-
pendaueHnx uuM 3aKOHOM;

3) cTBOpeHHS IHIIMX OpraHiB TOBapHCTBA, BH3HAYCHHS MOPSAKY IX [i-
SUTBHOCTI;

4) npuHHATTS pIilICHHS PO NPUI0AHHS TOBAapHCTBOM YaCTKH (YaCTHHH
YaCTKU) y4aCHHKA.

OOrpyHTYBaHHS HEOOXiTHOCTI IPUIHATTS PillIeHb OJHOCTAHHO 3aTraIbHUMH
300paMH TOSICHIOEThCS aBTOPAMH 3aKOHOIPOEKTY HEOOXIIHICTIO 3aXUCTy IIpaB
MiHoputapHux yuacHukiB TOB. Pa3om 3 THM, Ha Hally IyMKY, MO>K€ BUHUKHYTH
CHUTYaIlisl i3 37T0BKMBAHHSIM KOPIOPATUBHUMHU IIPaBaMi MiHOPUTApHOTO yJacHUKA
TOB. Tak, O. O. KoT poOuth BUCHOBOK, 110 0€3iIbHICTh YyJacHHKA B YAaCTHHI
AKTHBHOTO 3[IMCHEHHS KOPIOPAaTUBHUX NPaB MOXKE BIUIMHYTHU HETaTUBHO Ha
JiSsUTBHICTD TOBAPHCTBA, OJTHAK 11 HE A€ MiJCTaB JJIsS 3aCTOCYBaHHS IIPUITHCIB CT.
13 K VYkpainun mono 3000B’s3aHHS CyJOM OCOOM INPUITMHUTH 3JIOBKUBATU
CBOIMH IpaBaMH, IPU IIOMY CIiZl KepyBaTHCS NPUHIHUIIAMH CIPaBEIIHBOCTI,
JOOPOCOBICHOCTI Ta PO3YMHOCTI MPH BUPILIICHHS TAKOTO criopy [6, ¢. 139].
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3BepTaeMo yBary, mo BiamosimgHo mo mpaktuku OPH B cepemHboMy y
3araJibHUX 300pax y KoMnasisx ckinanu 54,82% [2, c. 65], npu upomy 4. 1 c1. 47
3akoHy Ipo KoMmImasii 3 oOMexeHor BianosizansHicTio (Gesetz betreffend die
Gesellschaften mit beschrankter Haftung, GmbHG) mnepexbauae upuHIHuI
HepeBakHOi OUIBIIOCTI IMpU MPUMHATTI pilleHb. BoueBuapb, BITUM3HSIHA HOpMa
Ma€e Ha MeTi He JMIIe 3aXHCTHTH IpaBa MIHOPHTApPHHX YYacHHKIB, a if
JMCHIUILTIHYBaTH iX.

3rajjaHa BHUILE TeOpis BIAacHOCTI (a00 Teopis NOMiHYBaHHS YU4acCHUKIB) HE
30BCIM BIiJIOBia€e KOPIOpAaTUBHIN Npuponi opranizauii [4, c. 48], ockinbku
3Myllye IOpuMatd  ydacTb  yuacHukiB TOB, momibHO 10  uieHIiB
HEIiINPUEMHUIBKAX TOBApHCTB. Pa3oM 3 THM, 3aKOHOJAaBCTBO CIIPABEUTHBO
nependauae NEPEHECEHHS BaXKENiB YIPABIiHHA Ha BUKOHABYMH OpraH Ta
HAIJSI0BY pamy. Y CBOK 4Yepry, BiAMOBIMHO 10 4. 8 cT. 39 3akoHy pileHHs
KOJICTiaJIbHOTO BUKOHABYOTO OPraHy MPUHAMAIOTHCS OLIIBIIICTIO TOJIOCIB YCiX HOro
yieHiB. CTaTyT TOBApPUCTBA MOYKE MIiCTHTHU TIEPEITiK MTUTaHb, IPUAHATTS PillICHHS
MIOJI0 IKMX BUMAaraTiHMe OiIbIIoi KiTbKOCTi TOIOCIB.

Taka pi3HHUIS y OJHOCTAWHOCTI Ta MEPEBAXHIH OLIBIIOCTI y TPUHAHATTI
pillicHb CIpHUYMHEHA BIUIMBOM KopropatuBHoro mpaBa CIIA, ne ocHoBHHI
(hoKyc 3IHCHIOETBCS Ha DYHKIIISIX «30BHINIHBOTO0» KEPIBHUKA, TOOTO 0COOH, sKa
He 3allikaBlieHa Oe3nocepeaHporo yuacTio y TOB. [IpuMiTHHM € Te, 1110 3aKoH He
Ma€ 3rajIku MpOo MOXKIHMBICTh y4acHHKa OYTH WICHOM HAarlsAoBOi pamu (Ha
BiMiHY Bif 4. 3 cT. 53 Bakony Ykpaiuu «IIpo akiioHepHi TOBapHUCTBa»), MPOTE
MICTHTh 3aCTEPEKEHHS 1010 HE3aICKHUX YICHIB HamIAM0BOi paau (4. 3 cT. 38
3akoHy). BBakaeMo, 110 Ha3BaHI MOJIOKEHHS MOTPEOYIOTH OKPEMOTO aHawi3y 3
TOYKHM 30py peaii3auii HNPUHIUIY TapMOHIMHOTO IO€JHAHHS IHTEpeciB ycix
Y4YacHHKIB KOPIIOPAaTUBHUX BilHOCHUH [5, ¢. 73].

IMpoGnemaTtuka Nmopsaky HNpUHATTA pimeHb TOB crnpuunHeHa AOKTpU-
HaJbHUM PO3YMIHHSAM crnocoOy ¢opMyBaHHA BOMI IOpUAUYHOI ocobu Ta ii
BUP@XCHHS y BiJNOBITHOMY pillleHHS OpraHy (BOJICBUSBIEHHI). [IpakTHUHUM
BUPQXCHHSIM 1IbOTO € OOpaHHs BiJNOBIJHOT EKOHOMIYHOI HEOOXiIHOCTI
KOpPIIOPaTUBHOTO YNPAaBJiHHSA, SKA MOXXE BUSBISTHCA y CHIBHIM 4M ciaOKiit
KOHBEPIeHIlii pa3oM i3 HOAIIOM Ta HEMOAUIbHICTIO KOPHOPATUBHUX IIOBHOBAYKCHb
[1, c. 40-41].

IMoxin Bomi TOB Mix ii opranamMu 3a0e3NeUUTh HaJleKHE KOPHOPATHBHE
YIOpaBIiHHA y pasi GopMyBaHHS OpraHiB oco0aMu Ha 3acajax HE3aJeKHOIO
yIpaBiiHHA. SIK HACNiOK, TTOBHOBAXKEHHS 3arajbHUX 300piB CTOCYBaTHMETHCS
JIMIIE BUKJIFOUHOI KOMIETEHIII1, a AisUTbHICTh IHIIMX OPTaHiB - BIAMOBIIHO JI0 iX
BJIACHUX MOBHOBaXKeHb. TaKUM YHHOM, €IMHE BOJEBHSABICHHS IOPUIMIHOI 0COOH
(dopmyBaTHMETHCS 0€3 TyOIIOBaHHS BOJII HA OCHOBI SIK IHTEPECIiB yIaCHHKIB, TaK i
iHTepeciB He3aJeKHUX IUpekTopiB. [lpm [pOMYy B Cy4acHHX YMOBax
OITHOCTAMHICTh Y MPUHAHATTI PIlICHb BUTISIAAE SIK TOJATKOBHUI MEXaHi3M 3aXHUCTy
IpaB MiHOPUTAPHUX YYaCHUKIB.
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acnipaHm kaghedpu yueinbHoz2o npaea Ne 2 HauyioHanbHo20
ropudu4yHoz0 yHieepcumemy iMeHi
Slpocnaea Mydpozo

NMPABA TA OBOB'A3KU OCIB, AKI
NMPOXUBAIOTb OAHIEIO CIM'E€IO, AJIE HE
NEPEBYBAKOTb Y WIIOBI MI2DK COBOIO

BinnogigHo xo crarri 21 CimeliHoro xoaekcy Ykpainu (nani CK Ykpainn)
nmo0oM € ciMeHHui Ccol03 XKIHKM Ta 4YOJIOBiKa, 3apeeCTpOBAHUN Yy Oprasi
JepKaBHOI peecTpalii akTiB HUBLUILHOTO cTaHy. Jlayni 3aKkoHOJaBelb BU3HAYMB,
110 TIPO’KMUBAHHS OJTHIEIO CIM’ €10 XKIHKH Ta 4OJIOBiKa 0e3 NuT0y He € MiICTaBoko
JUIl BUHMKHEHHS Y HHMX IpaB Ta 00OB's3kiB moxapyxoxks. Onnak, y cr. 74 CK
VYkpalHu BU3HAYEHO, 110 SKIIO JKiHKA M YOIOBIK IPOXKUBAIOTh OJHI€IO CiM'€l0, aje
He nepe0yBaroTh y HITI001 Mk co0010 abo B Oyab-1KOMy iHIIOMY HITI001, MaiHO,
Ha0yTe HUMH 3a Yac CIUIBHOTO NMPOKUBAHHS, HAJEKHUTH iM Ha MpaBi CHUIBHOL
cyMicHOI BiacHocTi. HaOyBaroTh Taki 0coOH i B3a€MHI NpaBa Ha YTPUMaHHS, SKi
Hanexats noapyxokio (ct. 91 CK VYkpainm). Takum 4nHOM, Ha NEpIIMN OIS,
BKa3aHi 0COOM MAarOTh 0OCST B3a€MHUX MpaB Ta 000B'I3KiB MAHHOBOTO XapakTepy,
SIKMA TOPIiBHIOE 00CATY MaifHOBHUX MpaB Ta 000B'SI3KIB ITOIPYHOKS.

OTxe, 3aKOHO/ABELb BIIEPIIIC BBOAWTD JBAa BU3HAUCHHS XapaKTEPHHUX JUIS
XKIHKM Ta YOJIOBIKa, sIKi 0aXalTh CTBOpUTH ciM'to: 1) mumo0, i 2) dakrtuuni
IUTIOOHI BITHOCHHU (B CYCIIUIBCTBI NMPUAHITO HA3WBATH «LUBUIBHHUI ILTIO0Y).
3pa3sy *k C1ijJ 3a3HAYUTH, 1[0 TEPMiH «IIMBUILHHUHN ILTIO0» - 11e
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TIpaBa Ta 060B’s13KH 0OCi0, sIKi IPOKMBAIOTH OJHICIO CiM €10, alie He epeOyBaoTh y HITI001 Misk cO0010

00, 3apeecTPOBaHUN Yy BCTAHOBJICHOMY 3aKOHOM MOpsAAKYy. Tomy, 1€ He
MpaBWJIbHUI TEpPMiH, SIKMH MOXKHA MOYYTH B CYCIIIBCTBI, MOBa e TpO He
3apeecTpOBaHi BITHOCHHU Y BCTaHOBJICHOMY 3aKOHOM MOPSAKY, OTXKE, 0COOU
MPOKKUBAIOTh 0e3 peecTpailii, TOOTO SK BH3HAYa€ 3aKOH MPOXKUBAIOTH OJHIEID
cim’eto (pakTU4HI NLTFOOH] BITHOCHHH).

IIe 3 puMCBKHX 4YaciB iCHYBaB MpooOpa3 GaKTUYHOTO NUTOOY TTiJl HA3BOKO
«KOHKYOIHAT», SKWH BU3HAYABCS SIK CIIBXKHUTTS IO3BOJEHE 3aKOHOM, KOJH Y
4OJIOBiKa OyJO BiZICYTHE Oa)kaHHS BCTYNATH JO HUIOOY, a Y KIHKH - Hamip
HACIiIyBaTH COI[iaJIbHE CTAHOBHWIIE 4OJIOBiIKA. [lepiior JepikaBor, sika Ha
3aKOHOJIABYOMY DPIiBHI BpEryloBaja NMHUTaHHA (AKTHYHOTO MOJIPYXXKs, Oyna
[Benis. YkpaiHa Ha 3aKOHOJABUOMY DiBHI 3aTBepAmia AaHuil craryc y 2004
potti 3 npuiiHaTTIM HOBoro CK Ykpainu. Bimomo, 1o 3a gacis aii KnllIC 1969 p.
(dakTruHi NLTFOOHI BiTHOCHHM He BH3HaBaiucs. [IpaBa Ta 000B’SI3KH MOIPYHOKS
MTOPOJKYBAB JIMIIIE NITI00, YKIaaeHui B nepxkaBHux opranax 3AIC (u. 2 cr. 13
KnCII)

BuHMKa€e MUTAHHS YU MOXKHA Ha IUX 0Ci0 3aCTOCOBYBATH MPABOBHI CTATYC
HOAPYXAKs?

Ha nie nutanns He Oyno 6 Biamosixi, skmo 6 cBoro yacy 3 B. PomoBchka
(aBropka HoBOoro CK Vkpainu) He mosicHWia HacTynHe: «PO3BHTOK Hamoro
3aKOHOJIABCTBA MAa€ WTH HE HIJISXOM HaJ[aHHS XKIHIII Ta YOJIOBIKOBY, SIKi CIIJIBHO
IIPOKUBAIOTH Oe3 UII00Y, IpaB Ta 000B’A3KIB MOAPYXKS, a HaAaHHA iM IpaB Ta
000B’s13KiB, sIK 0co0aM, sSIKi POXKUBAIOTH OfHIE0 ciM’eto. I1i mpaBa MOXKyTh OyTH
TOTOYKHHAMH 32 3MIiCTOM... ajie MiJICTaBH iX BUHUKHEHHSI € pizHuMm» [1, c. 68-69].
Ha ne nosicuenns 1. B. JKuninkoBa 3a3Hadana, 10 SKIIO PO3BEPHYTHU MOSICHEHHS

3. B. POMOBCBKOT, TO BOHO BUTJISIIATHME
HACTYIIHUM YMHOM: a) JKiHKa Ta YOJOBIK, sIKi IPOXKUBAIOTh OHIEI0 CiM €0 Oe3
o0y, He MaloTh NpaB Ta 000B’I3KiB TOJIPYHOKS; 6) BOHH Ha0yBaloOTh MPaB Ta
000B’SI3KIB SIK 0COOH, SIKi TPOKHBAOTH OJHI€IO CIM’€10; B) 3arajibHAX MpaB Ta
000B’s13KIB 0Ci0, sIKi POKHUBAIOTH OJHIEIO CIM’€10, HE iCHY€E; T) TOMY IpaBa Ta
000B’SI3KHM KIHKH Ta YOJIOBIKa, SIKI MPOXKHBAIOTh OJHIEI0 CiM’€r0 6e3 mutoly,
30iraroThCs 3 MpaBaMu Ta 000B’sI3KaMK OAPYIOK [2, ¢. 87].

3a3HavyeHi aBTOPH IMOCTIHHO OMEpYIOTh KaTeropiewo «cim’sy. Crix 3a-
3HauntH, o B CK VYkpaiHu Brepiie MIiCTHUTBCS OKpeMa CTaTTs MpPUCBSYCHA
«ciM’». B eTUMOJIOTIYHOMY CIIOBHHKY «CIM’sD) MOXOAUTD Bijl CJIOBA «CHEM», 110
03Hayae «poOITHHK, CiIyra, gomMouanensy [3, c¢. 374]. Bimnosigao mo cr. 3 CK
VYkpaiHu ciM’sl € TEepPBUHHUM Ta OCHOBHUM oOcepenkoM cycmiibctBa. CiM’ro
CKJIaJIal0Th 0COOM, SIKi CIJIBHO MPOXKHBAKOTh, MOB’SA3aHi CHUIBHHUM TOOYTOM,
MaroTh B3a€MHi TpaBa Ta 000B’s3kH. CiM’s CTBOPIOETHCS Ha MiACTaBi OUTIO0Y,
KPOBHOTO CIIOPiTHEHHS, YCHHOBIICHHS, a TaKOX Ha IHIIMX MiACTaBax, He
3a00pOHEHUX 3aKOHOM 1 TakuX, IO HE CyIepedaTb MOpPalIbHHM 3acaiam
cycminbeTBa. ToOTO B IIbOMY ITOJIOKEHH] 3aKOH 1 nependadae GpakTUdHI NUTIOOH]
BiJTHOCHHH, SIKi MiJINaJar0Th MiJl KaTeropiro ciM’1.

TakuM 4YWHOM, 0COOM, SIKi TMPOKUBAKOTH OJHIEK CIM’€l0, aje He mepe-

OyBaloTh y IUTI001 Mi>k CO00I0 HE BBaXKAIOThCS MOAPYOKIM, OJHAK HA BH-
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3HAYEHUX OCI0 3aKOH IMOKJIaJa€e B3a€MHI MaiHOBI mpaBa Ta 000B’s3ku. [l{omo
HEMalHOBHMX IpaB Ta OOOB’SI3KiB, TO CJiJ 3a3HAYUTH, IO 3aKOH 3BLIBHSIE
3a3Ha4eHUX OCi0 BiJl 00OOB’SI3KOBOTO 3JiHCHEHHS Cy0’€KTHBHUX TIpaB Ta BH-
KOHaHHSI CY0’€KTHMBHHUX OOOB’SI3KIB, sIKi MOXYTh BHHHUKATH BiJHOCHO OJIMH
osaHoro. Ha neprumii nmoruis, nutto0 ta (akTHYHI BITHOCHHU Jy)Ke CXOXKI, 1 HaBITh
B CYCHUJIBCTBI MOXKHA TOYYTH BiJ] MOJIOJII PO3MOBH, IO B3arajli He MOTPiOHO
YKJIagaTd U0, MOXKHAa MPOXKHMBAaTH pa3oM 0e3 peecTpaiii i MpH HbOMY
BBaXKaTUCH, K MOJPYKKS 3 B3aEMHHMH TIpaBamMu 1 000B’si3kamu. Po3bepemocs
OLUTBII PETEIHHO 3 IIUM PO3YMIHHSIM.

OTxe, 3aKOH TIEPEeBAKHO OXOPOHSE MpaBa 0ci0, sKi mepeOyBaroTh y 3a-
peectpoBaHoMy HLTI00i. Llel BUCHOBOK pOOUTBCS 3 aHali3y HOPM CIMEHHOro
3aKOHOJABCTBA, B SKOMY IEPEBAXKHO BU3HAYAIOThCS OCOOUCTI HEMalHOBI Ta
MaifHOBI CiMeiHI mpaBa HOAPYXOKA, TOOTO 0ci0, siki mepeOyBalOTh y 3apee-
cTpoBaHOMY LLIIOOI. | fekinpka mocuiaHb MOXHA 3YCTPITH CTOCOBHO 0Ci0, sIKi
nepeOyBaroTh y (akTHYHHX LUTOOHMX BigHocuHax. Lli kareropii oci6 cBoi
IpaBa NMOTPiOHO JAOBOAUTH, SIK IPaBUIO B CYAOBOMY IOPSAKY, Ha BiAMiHY Bix
HOJPYXXKs, IpaBa Ta OOOB’SI3KM SIKMX INpsMO IepenbaueHo y 3akoHi. Tak,
Hampukiaan: 1) y BHIAAKy, KOJIM MaiHO, npuabaHe (HakTHYHUM IOJPYXOKIM 32
CIUIBHI KOIITH, 0)OPMITIOETHCA HA KOTOCh OAHOTO. SIKIIO PU 3apEECTPOBAHOMY
o0l e He Mae IOPUAMYHOIO 3HA4YEHHS, TO 332 YMOB «(DaKTHMYHUX HUTFOOHHX
BiTHOCHH» Ma€, 1 BOHO JOCUTh Belluke. MaiiHO, oQopMIIeHE Ha OIHOTO 3
y4acHHUKIB ()aKTWYHUX BITHOCHH, € BUKIIOYHO HOro MaifHoM, TOOTO ¢axt
MPOKUBAHHS CiM’ €10 HE BU3HAYCHHIA, CTATYC MaifHa - IPUBAaTHA BIACHICTH 0COOH,
ska € HaOyBaueM MaiiHa. J[pyra cTopoHa mpaBa Ha Take MaifHO He Ma€ TpaBa,
JIOKH He JTOBEJIe B CYJOBOMY MOPSIKY, IO BOHO € crinbHUM. [1ix 9ac ykinageHHs
OJIHIEFO 3 0Ci0, M0 MPOXKUBAIK CiM €10, CTOCOBHO CIJIbHOTO MaifHa J0TOBODY,
SIKHA TIOTpedye HOTapialbHOTO IOCBiqUeHHsS abo OeprKaBHOI peecTpalii, 3roxa
iHIIOTO HE BHMaraeThes. [IpW 3apeecTpoBaHOMY ILTIOOI Taka 3rofa He TUTBKH
BUMAraeTbcsi, ane i Mae OyTH HaJeKHHM YHHOM oQopmiieHa (HOTapialbHO
3acBifueHa); 2) 3a HeoOXiIHOCTI MOy MaiiHa, HAYKUTOTO MiJ] YaC MPOKUBAHHS
oIHi€I0 ciM’er0 0e3 HUNO0Y, Ta HEOOCATHEHHS 3rOMM [UIIXOM YKIIaIeHHS
HOTapiaJbHO MOCBITYEHOTO JOTOBOPY, HEOOXITHO 3BEPHYTHUCS JI0 CYLy 3 TO30BOM
PO BU3HAHHS (DaKTy NMPOKMBaHHS OMHIECIO CiM €10, BU3HAHHS MaifHa CIUIBHOIO
CYMICHOIO BJIACHICTIO/BU3HAHHS TpaBa BJIACHOCTI Ha 1/2 yacTHHY I[bOTO MaiiHa Ta
HNOJIT  Takoro  MalHa/BU3HAYEHHS  4YacTKU y  CHUIBHIH  CcyMicHii
BJIACHOCTI/CTATHEHHS IPOLIOBOT KOMIIEHCAIIIT 32 YacTKy y CIIEHOMY MaifHi.

VY 1o30Bi HEOOXiJHO JOBECTH, HIO OCOOM y TMEBHHH MPOMIXKOK 4Yacy
IIPO’KMBANU OAHI€I0 ciM’e€r0 i HaOynu B 1ell yac MaiHO, K€ BOHH 0a)aloTb
noainuTH. JlokazaMu NPOKUBaHHS OJIHIEO CiM’ €10 MOXKYTh OyTH: noBigku JKEO,
peecTpaLiiiHuii 3amuc y NacnopTi, HOKa3aHHs CBIAKIB, sIKIi MOXKYTh MiATBEPIUTH
(baxT CHiTBbHOrO MPOKMBAHHA, JUCTYBaHHA W iHme. MarepiaibHy MiATPHUMKY
MOXHA JIOBOAWTU JAOKYMEHTaMH (CHiJbHA CcIUIaTa pPaxyHKiB, O(OpPMIIECHHS

KPEOUTy TOIIO); 3) MPOKUBAHHS OJHIEIO CiM’ €10 KIHKHU H JO-
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JIOBiKa 0e3 UTI00Y HE € MiICTaBOO JUISI BAHUKHEHHS Y HUX ITPaBa Ha CHIaJIKyBaHHS
3a 3aKOHOM Yy nepiny 4yepry (1. 21 mocranosu [Tnenymy BCY Ne7 Bix 30.09.2008
«I[Ipo cymoBy MNpaKTHKy y CHpaBax MpoO CHaAKyBaHHs»). ToOTO, oauH i3
MOAPYXKST BU3HAETHCS CIIAAKOEMIIEM 32 3aKOHOM, JIMIIE SIKIIO BiH mepedyBaB y
3apeecTPOBAHOMY IIUTIO01 3 OMEPIIOI0 0CO000, IPUIOMY IIPABOBE 3HAYEHHS TYT
Mae (akT nepeOyBaHHS B 3apeecTpOBaHOMY IIII00I, a HE HAsABHICTb (PaKTUYHUX
mmo6HUX BifHOcHH. OcoOy, sika HpoXHBajla 3 IOMEPIMM OJHI€I0 CiM’€lo,
3aKOHOJABLIEM BiJIHECEHO aX 1O YETBEPTOI YEeprH CHAJKOEMIIIB 3a 3aKOHOM. [lo
TOTO 3K, 100 MOTPAIMTH A0 YETBEPTOI Yepry ClaJKyBaHHs, 000B’I3KOBUM € 1€ i
IIPOKUBAHHSA 31 CNIAJIKOJABLIEM CIM’ €10 HE MEHIIE I’ ATH POKIB JI0 4acy BiIKPUTTS
CHAJIIHUHY.

OTxe, He 3BaKal04H Ha Te, o 3aKkoHoaBenb BBiB y CK Ykpainu kateropito
0ci0, sIKi MPOXKHUBAIOTH OJHIEIO CiM €0 ajie He mepe0yBaroTh Yy ILTI00I Mixk cO00I0
(«axTuuHi NUTIOOHI BiIHOCHHUY), B NIEBHUX Iepea0adyeHUX 3aKOHOM BHIagKax
IIpUpiBHIOE 11 10 KaTeropii «1uI00y», OJHAK, Ha IIPAKTHLl IOMITHA [lepeBara, Bce
TaKy 3apeeCTPOBAaHUX IITIOOHUX BiJHOCHH.

omo (akTHYHKUX MUIFOOHHMX BITHOCHH, TO BCi Mii, 110 OYAyTh BUMHSATHUCS
0cobaMu, sIKi CIUIBHO MPOXKHBAIOTH, ajle HEe MepeOyBarOTh y U001 MiXk cO000
0710 HAOYTTS CIIJILHOTO MaifHa MOBMHHI OYTH HaJIG)KHHUM YHWHOM O(opMIIeHi,
IUTSL TOTO, MO0 B MOJATBLIOMY 3MPOCTUTH MPOLEAYPY MOAUTY CHUIBHOTO MaifHa
BU3HAYCHHUX KaTeropii ocio.

1. Pomoscvka 3. B. Cimetinuii kooexc Yxpainu: Hayrxoso-npaxmuunui komenmap. K.,
2006. C. 68-69.

2. Cimennuil kooekc Yrpainu: Haykoeo-npakmuunuili komenmap / 3a peo. I.B. JKu-
ninkoeoi. X.: Kcunon, 2008. 855 c.

3. Lwvieanenxo I' I1. Dmumonocuueckuil cnosaps pycckoeo sizbika. K., 1989. C. 374.

MapTuHiok |.B.

acucmeHm kaghedpu npaea iHmenekmyasnbHol
eslacHocmi ma KopriopamueHo20 fnpaea
HauyioHanbHoz20 yHieepcumemy «Odecbka ropuduyHa
akademisi»

KOPMOPATUBHUWU OOrOBIP: HOBENN Y
3AKOHO[OABCTBI

BepxoBna Pana Yxpainu 23 6epesns 2017 poky npuiinsna 3akoH YKpainu
«IIpo BHeceHHs 3MiH OO MOEAKUX 3aKOHOJABUMX akTiB VYKpaiHM MIOIO
KOPIIOpaTHBHUX JIOTOBOPiBY» (Hajzayi - 3aKOH NpPO KOPIOpPaTHBHI JOTOBOPH).
[Ipe3unent Ykpainu mianucas naHuid 3aKoH juiie yepe3 Maibke 11 micsui - 15
motoro 2018 poxy i HapemrTi 3akOH NIpO KOPIOPATHBHI JOTOBOpH HabOpaB
yrHHOCTI 18 mrotoro 2018 poky.

95



Mapruntok [.B.

3a3HavyeHuil 3aKoH mepeadadae MOXKIHMBICTh YKIAJICHHS KOPIIOPATHBHUX
JIOTOBOPIB MK aKIliOHEpaMH aKIiOHEPHUX TOBAPHCTB 1 y4yaCHHKaMH (3aCHO-
BHUKaMH) TOBApUCTB 3 OOMEKEHOIO BIAMOBIANBHICTIO 3 METOK BPETYIIIOBAHHS
iXHbOI CHUIBHOI [JiSUIBHOCTI, HaJa€ MOMJIMBICTH JJISI MIHOPUTapHOTO
aKLioOHepa/yJyaCHUKa BIUIMBATH Ha KIIIOYOBI MUTAaHHS AisJIBHOCTI TOBapHCTBA Ta
rapaHTye MOXKJIUBICTb KOXKHOI'O 1HBECTOPA B OY/b-SIKHI MOMEHT BUHTH 31 CKIIay
TOBApUCTBA, IOBEPHYTH CBOKO IHBECTHILIIO Ta IPUOYTOK Bif Hel.

Ilum 3akoHOM JomnoBHeHO 3akoH Ykpainu «IIpo rocmojmapcbki ToBa-
puctBa», 30kpema cT. 51-1 «Jlorosip mpo peanizauiro IpaB y4JacHHKIB (3a-
CHOBHHUKIB) TOBapUCTBA 3 0OMEXKEHOIO BiJIIIOBLIAIBHICTION.

Hacamnepen ne HOB’s3aHO 3 MOXJIMBICTIO 3aCTOCOBYBaHHS B KOpPIIOpa-
TUBHOMY JIOTOBOPi MoJieiel 1 KOHCTPYKIil, BIaCTUBHX 1HO3EMHOMY IIpaBy, SKi B
MDKHApOIHIH mpakTHIl Bigomi mix Ha3Boro «shareholder agreements».

VY CBiTOBil HpaKTUIl KOPIOPATHBHI JOTOBOPH JIaBHO BUKOPHCTOBYIOTHCS
JUIL BPETYJIIOBaHHS BIHOCUH MDK YJYaCHHKaMH TOBapUCTB, 30KpeMa, JUlsi
Bupimenns memiokiB (Big amri. deadlock - tymmk, meptBa Touka). Ile Taki
CHTYyalil, IpH AKAX yJaCHUKH TOBAPHCTBA HE MOXYTh HIWTH 3TOAM MO SKOMYChH
BaKJIMBOMY JUISi TOBapHCTBA HMHUTAHHIO, IO IOYMHAE 3aTPOXKYBATH iCHYBaHHIO
TOBApHCTBA YH IOCATHEHHIO HUM CBO€l METH (SK MIiHIMYM, METOIO 3aBXKIH €
oTpuMaHHs nmpubyTky) [ 1 ].

3aKk0H PO KOPIIOPATHBHI JOTOBOPH BBOINUTH B YKpPaiHChKE 3aKOHOIABCTBO
HHU3KY HOBHX NPABOBUX IHCTUTYTIB:

1. Jorogip mpo peaiizaiilo MpaB y4acHHKIB (3aCHOBHHKIB) TOBapHCTBA 3
00MEXKEHOIO BiAMOBIAIBHICTIO

3a OTOBOPOM TIPO peatizaliio MpaB yYaCHHUKIB (3aCHOBHHKIB) TOBAapHCTBA 3
00MEKEHOI BiIMOBiJaNBHICTIO (Hamami - kopnopatuBHuii norosip TOB) ioro
CTOpPOHH 3000B’A3YIOTBCS peali3oByBaTH y CIOCIO, mepeadadeHuii JOroBOpOM,
IpaBa, SKi HAJAIOTHCS y4acHUKaM (3aCHOBHHKAaM) TOBapHCTBA 3 OOMEXKEHOIO
BiZMOBINAJIBHICTIO, Ta/ab0 YTPUMYBATHCS BiJ| peaizallii 3a3HauyeHuX Mpas.

Kopnopatusaum noroBopom TOB Mmoxe Oyru nependaueHo 0OO0B’SI30K
CTOpIH: TOJIOCYBATH y cHoci0, nependaueHuii JOroBopoM, Ha 3arajJbHuUX 300pax
Y4YacHHKIB (3aCHOBHHUKIB); IIOTO/PKYBAaTH MPUAOAHHS ab0 BiJUyXKEHHs YacTKH 3a
3a37aJIerilb BU3HAUCHOIO I[iHOIO; YTPUMYBATHUCSI BiJl BiJUY>KCHHS 4acTOK IO
HACTaHHS BU3HAYEHWX Yy JOTOBOPiI OOCTAaBUH; BUMHATH IHINI [il, MOB’s3aHi 3
YIOpaBIiHHSAM  TOBapUCTBOM 3  OOMEXKEHOI  BIANOBiJANbHICTIO,  HOro
IIPUNMHEHHSM a00 BHIIOM 3 HBOTO HOBOI IOPUANYHOI 0COOH.

Kopnopatusuuii norosip TOB Ttakox Moke mnepenbauatu ymoBu abo
MOPSIIOK BHU3HAYCHHS YMOB, HAa SKUX YYacHHUK BIpaBi a00 3000B’s3aHUN MpH-
n6atu abo MPOJATH YAaCTKU y CTATYTHOMY KalliTaji TOBApHCTBA Ta BU3HAYATH
BUIMAJKH (SKI MOXYTb 3aJIeKaTH 49X He 3aJieXaTd Bim Ailf CTOPiH), KONH Take
mpaBo abo 000B’ 130k BUHUKAE. [IpeqmeroM kopropatusHoOro norosopy TOB He
MOXYTb OyTH 3000B’13aHHS CTOPOHH JJOTOBOPY TOJIOCYBATH 3TiHO 3 BKa3iBKaMH

oprauiB ynpasiinas TOB, m10/10 4acTOK SIKOTO YKJIAJESHHH TOTOBIp,
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KpIM BUNAJIKIB, SKIIO CTOPOHOIO JAOTOBOPY € 0c00a, siKa OJTHOYACHO BXOAMTH JI0
CKJIaJly OpraHy ympaBiiHHS ToBapuctBa. Kopmoparusuuit goroip TOB
YKJIaJa€ThCsl B MUCHMOBIH (hopMi Ha BHU3HAYEHHUH CTpPOK abo 0e3 BU3HAYCHHS
ctpoky. Koprnioparusuuii moroip TOB € 060B’S13k0BUM TiIBKH ISt 1OTO CTOPIH.
3a 3arajbHUM NPaBUIOM, iH(OpMaLIlis PO 3MiCT KoprnopaTuBHOTo 1oropopy TOB
HE IJUIArae po3KpUTTIO 1 € KoH(ineHiiHOoW. OaHaK iHpOopMalis PO yKIIaeHHS
KopriopaTuBHOr0 jnoropopy TOB moBuHHAa OYyTH TOBiJIOMJIEHa TOBAPHCTBY
MPOTATOM TPHOX POOOUUX JHIB 3 AaTH HOTO yKIIaCHHSL.
Bynp-skuil iHmmit n0rosip, ykiaieHUH CTOPOHOIO KOPIOPAaTHBHOIO J0-
roopy TOB B mopylieHHsT KOPIOPaTHBHOTO JOTOBOPY, MOXKe OYTH BU3HAHHI
CyIOM HEIIMCHUM 3a II030BOM 3aiHTEPECOBAHOI CTOPOHU KOPHOPAaTHBHOIO
noropopy TOB y Bumankax, skmo Oynae IOBEIEHO, IO iHIIA CTOpOHa 3a
JOrOBOpOM 3Hajla abo IOBMHHa Oyna 3HATH NPO OOMEXeHHs, nependadeHi
KopropaTuBHUM poroopoM TOB. IlopymeHHs koprnopaTtuBHoro gorosopy TOB
He Moyke OyTH MiJICTaBOIO A7 BUSHAHHS HEJIMCHUMH PillieHb OPTaHiB yIIpaBIiHHSI
TOB.
TakuM 4MHOM, HaBiTh YKJIAJCHHS KOPHOPAaTUBHOTO JOIOBOPY HE CTBOPIOE
0e3yMOBHUX IMiJICTaB JJIsI BH3HAHHS HEIINCHUMH pillleHb OpraHiB YIpaBIiHHS
ToBapucTBOM. [IpoTe, B CHITy 0OMEXEHOCTI Cy0’€KTHOTO CKIIaly KOPIIOPATUBHOTO
JIOTOBOPY, TaKi TOJOKEHHSI € JIOTIYHUMHU Ta OOTPYHTOBAHHMH, KPiM TOTO, iCHYE
MOKJIUBICTb Nepea0aunTH iHIII e()eKTHBHI 3aCO0M 3aXUCTY MpPaB YYaCHHKIB.
KopnopatuBHuit 10roBip, TakMM YWHOM, Hece B co0i (piHaHCOBY cra-
OUTbHICTh, MIHIMI3AIliI0 PU3UKIB 3 OOKY KOXKHOTO i3 3aCHOBHHKIB TOBapHCTBA.
Hampukian, B TeKCTI JDOTOBOpY MOJXKHA IIPONHCATH OCOOJIMBI YMOBH TPH
MIPOJIAXKY, BIMIY)KEHHS Ta IPUAOAHHSI MaKOPUTAPHUM aKLioHepoM yacTku. OTxe,
MpaBa MiHOPUTAPHHUX YYACHHUKIB OYIyTh 3aXHILCHI.
VY pasi koH}UIIKTY iHTEpeciB MK MapTHEpaMH, SKi MalOTh PiBHI MpaBa, B
KOPIOPAaTHBHOMY JIOTOBOpPI BKAa3ylOTHCS YMOBH MEPEXOAY YaCTKH akmid 1 ix
BapTiCTh.
1106 YHMKHYTH TPHBaIUX CYJOBUX MPOLECIB, PEKOMEHIYETHCS TAKOX
IIPONUCYBATH MOPSJOK BPETYIIOBaHHS CIIOPIB MK y4aCHUKaMH TOBapHUCTBa.
KopnopatuBHuii f0roBip - THyYKuil NpaBOBUH OKYMEHT, IO BPaxOBYE
0COOJIMBOCTI yIpaBJIiHHS KOHKPETHOTO CYCIIIJILCTBA, 1 B3aEMHUHU aKiioHepiB [ 2 ].
1. Kopnopamusnuii doeogip abo Cmamym: po3’scHenHs nionpuemysim. Enexmpounuil
pecypc. Peoswcum  docmyny: http://lawoJfice.in.ua/ua/articles/korporativnyi
dogovor.htm

2. KopnopamusHuii 002086ip: 3pyuHUll [HCMPYMEHM Y KOPHOPAMUBHOMY YNPAGIIHHI.
Enexmponnuii pecypc. Pearcum docmyny: https://www.ukrlegist.com/
korporatyvniy-dogovir
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dokmop rpudu4YHUX HayK, npoeidHull Haykoeul
cniepo6bimuuk HOl npueamHozo npaea i
nionpuemHuymea HAlpH YkpaiHu imeHi akad.
@.I.Bypyaka

NPOBJIEMHI NTUTAHHA BU3HAYEHHA
3HAYHOI'O NMPABOYMHY 3A HOBITHIM
3AKOHOOABCTBOM YKPAIHU

IOpuauuHe CriBTOBapHCTBO TPUBAIMHM Yac CIIOCTEPIralio JUCKYCii 1moa0
pO3pOOJIEHHsST  CIENiaJbHOTO  3aKOHY MpPO TOBApUCTBA 3  OOMEKEHOIO
BinoBiaanbHicTiO. I oT 2 mortoro 2018 poky BepxosHoro Pamoro Ykpainu 0yino
npuiinsaTo 3akoH Ykpainu «IIpo ToBapucTBa 3 OOMEXKEHOI Ta JOJATKOBOIO
BignoBiganbHicTIO» No 2275-VIII (Hamani - 3akoH), sikuii HaOpaB YyHHHOCTI 17
uyepBHsa 2018 poky.

3aKOHOM BHECEHO HU3KY HOBallilf 1010 perjaMeHTalii isIbHOCTI roc-
MOJIAPCHKUX TOBAPHUCTB, Cepell SIKUX BBEIEHO IOHATTS 3HAYHOIO IIPAaBOYMHY Ta
BU3HAYEHO IOPSAAOK HaJlaHHSA 3r0J1 Ha BUNHEHHS TAKOTO PaBOYUHY.

(Tyr i panmi mijg 3HAYHUM IPABOYMHOM - PO3YMIETHCS IPABOUUH, SKILO
BapTiCTh MaifHa, poOiT abo mociyr, IO € MPeAMETOM TaKoro IPaBOYMHY, Ie-
pesuiye 50 BifCOTKIB BapTOCTI YACTUX AKTUBIB TOBApUCTBA CTAHOM Ha KiHelb
MOTIEPEIHBOTO KBAPTATY).

3a3HaueHUil HOpMATUBHUIL aKT e (PaKTO BHIC 3MiHU i JONOBHEHHS HE JIUIIE
cTocoBHO ¢yHKIioHyBaHHs TOB, sik onHi€l i3 oprasizaniiiHo-paBoBUX (HOpPM
BEJICHHS ITiIIPUEMHUIBKOI JISUIBHOCTI, ajie ¥ Jemo Mo-HOBOMY MiAiHIIOB A0
PO3YMiHHA 1 BH3HAY€HHS BAXKIMBU3 IOPUIUYHUX JAeiHINi B UiIOMY.
@parMeHTapHo, cpoOyeMO iX PO3IIITHYTH Jalli.

1. AxtuBu ToBapucTBa. B uacTuHi 2 crarTi 44 3aKkoHy 3a3HAuY€HO, IO
pIlIeHHS PO HATaHHs 3TOJHM HA BYMHEHHS IPABOYUHY, SKIIO BapTicTh MaiiHa,
pobiT abo mocIyr, 10 € IPEIMETOM TAKOTO MPABOYHHY, IIepeBUIye 50 BiICOTKIB
BapTOCTI YUCTHUX aKTHBIB TOBAPHCTBA CTAHOM HA KiHEIlb ONIEPETHHOTO KBAPTAITY,
MPUIMAIOTHCS BUKITIOYHO 3araJIbHUMH 300paMH yYaCHHUKIB.

BinnosigHo no Hakasy MinicrepctBa @inancis Ykpainu Big 07.07.1999 p.
Ne 163 «IIpo 3arBepmkenns [lonoxeHHs (cTaHgapTy) OyXranTepchKoro oOmiKy
19» uuWcTi aKkTHBM - Le aKTHBU IMIiANPUEMCTBA 3a BHPaxXyBaHHIM HOTO
3000B’s13aHb.

B cBoto uepry 3rigHo cr.1 3akony Ykpainu «IIpo Oyxranrepcbkuii 061k Ta
¢binaHCcOBY 3BiTHICTH B YKpaiHi» Big 16.07.1999 p. Ne996-XIV po3pi3HSOTHCS
TaKi NOHATTS 5K :
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- AKTHBH - pECypCH, KOHTPOJIbOBaHI MiANPHUEMCTBOM Y pe3yJbTaTi
MHUHYJIMX TOAIH, BUKOPUCTAHHS SIKHX, SK OYIKYEThCS, MPUBENE IO OTPUMAHHSI
€KOHOMIUHHX BUI0J] y MaOYTHbOMY;

- 3000B’A3aHHS - 3a00PrOBaHICTb MiANPUEMCTBA, 110 BUHHUKIIA BHACILIOK
MUHYJIMX TOJiH i morameHHs Kol B MailOyTHbOMY, SIK OUiKY€ETHCS, IPUBEIE 110
3MEHILEHHS PeCypCiB MiIPHUEMCTBA, 10 BTUIIOIOTH y CO01 €eKOHOMIYHI BUTOJTH.

Buxomsuu 3 1bOr0, MOXKHA BU3HAYMTH BAPTICTh YHCTHX aKTHBIB TOBapH-
CTBa, SIK BapTICTh aKTHBIB TOBApUCTBA 3a BUPaxXyBaHHSIM IOTOYHUX 3000B’s3aHb
TOBAapHUCTBA.

AGo, BpaxoByroun mopsaok 3armoBHeHHs Jlomatky 1 nmo IlonmoxenHus
(cranmapry) Oyxranrepchkoro oomiky 25 «®iHaHCOBHUM 3BIT Ccy0’€KTa Majoro
MiANPHUEMHUIITBAY, MOXKHA 3pOOUTH BHCHOBOK, II0 YHCTI aKTHBH TOBapHCTBA 1
BiracHui kamitan (Posmin 1. BnacHuil kamitan nacuBy banancy) € TOTOXHi
TTOHSATTSL.

Ile 3naxonuTh miaTBepmkenns y Hauionansnomy Ilonoxenni (Ctanmapti)
Byxrantepcekoro OO6miky 1 «3aransii Bumorm Jlo ®inancoBoi 3BiTHO-
crin3arBepmkeHoro Hakazom MinicreperBa ®inanciB Ykpainu 07.02.2013 Ne
73, ne 3a3HA4YEHO, I1O:

- BJIACHHI KalliTall - PI3HUIA MiXK aKTHBaMH 1 3000B’S3aHHSMH ITi[I-
MIPUEMCTBA;

AKTHBaMH IiIIPUEMCTBA/TOBAPUCTBA € HOTO PECYpPCH, SKi B CBOIO Yepry
MOXYTh OyTH:

- MarepiambHO-TeXHI4HI Ta (iHaHcoBi (cT. 44 T'ocnogapcekoro Koaekcy
VYkpainn);

- Tpymosi, iH(opMalliiHi, mpupoaHi Ta iHIKX pecypcu (cT. 44 T'ocmo-
napcekoro Komekcy Ykpainmu);

OnHuM i3 xepen GopMyBaHHS PeCypCiB TOBAPUCTBA € CTATYTHHI KamiTall,
SKHH, 3TiAHO cT.cT. 12, 13 3akoHy, MOXKe CKJIaAaTUCs 3 TPOLICH, I[IHHUX Narnepis,
IHIIIOTO MakHa, SKIIO 1HIIIE He BCTAHOBJICHO 3aKOHOM.

3rigno 4.2, n.2 cr. 115 HusinsHoro Koxexcy YkpaiHu rpomioBa OIiHKa
BKJaJy Y4YacHHKAa TIOCIOJAPCHKOTO TOBAPUCTBA 3IiHCHIOETBCS 3a 3rOMO0I0
Y4YacHHUKIB TOBApUCTBA, a y BMIIAJIKaX, BCTAHOBJICHUX 3aKOHOM, BOHA IijArae
He3aJIexXHil eKCIepTHil nepesipi.

Crarts 7 Po3niny II 3akony Ykpainu «IIpo ominky MaiiHa, MaifHOBUX IIpaB
Ta mnpodeciiiHy OWIHOYHY IisUIBHICTH B YKpaiHi» mnepenbavae 3aiHCHEHHS
000B’SI3KOBOi OIIIHKM MaiiHa 3Ae0iIBLIOro INOJO CTBOPEHHS, peopraHizaii,
OaHKpYTCTBa, JIIKBiJAlll, BUAINICHHS / BU3HAYCHHS YacTKH (BapTOCTi BHECKIB)
TOILIO, CTOCOBHO MiJINIPHEMCTB, MaifHa, 4aCTOK, BHECKIB 1 T.JI., IO 3HAXOIATHCS Y
JeprkaBHil a00 KOMYHaJbHIN BIaCHOCTI, @ TAKOX 3a JUIS MEPEOLiHKA OCHOBHUX
(boHxiB T 1WiNel OyXranTepchbKoro ooiKy.

3 oAy Ha BHIIEHAaBEACHE BOAYAETHCS HEBIANOBIAHICTD NPUHIHIIB Ta
3acaa (OpMyBaHHS, OI[IHFOBAHHS Ta BiIOOpakeHHS y OyXraaTepchKiil 3BITHOCTI

[TOKA3HUKIB CTaTyTHOT'O KaniTany TOBApUCTBA, IK OCHOBHOT'O Ta Haii-
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HEepIIoro pecypcy TOBApPUCTBA LM 3aKOHY, KOO, Cepel IHIIOro, 3TiJXHO
ITosicHIOBAJIBHOT 3aITHCKH 0 IIPOEKTY 3aKOHY OYII0 3a3Ha4ueHO: «BIocKoHaICHHS
PETYNIOBAaHHSA BiTHOCHUH, SIKi MOB’S3aHi 31 CTBOPEHHSAM, MAISUIBHICTIO Ta
MPUNMHEHHSIM TOBapUCTB 3 OOMEKEHOIO Ta JONATKOBOIO BiJMOBIIaNbHICTIO.
VYcyHeHHs 3HaYHUX BaJl, IKi ICHYIOTh Y YAHHOMY 3aKOHOJIABCTBi, Ta IPUBEICHHS
WOro y BIONOBIOHICT, 13 HOPMAaMH Ta KOHIICNTYaJIBHUMH TiJIXO/JaMH,
XapakTepHUMHU I 3aKOHOJaBYMX akTiB €Bpomeiickkoro Coro3y Ta Kpa-
fr-uieniB €C. lle HagacTh MOXKIJIMBICTh BPETYJIIOBATH BIAMOBIIHI BiTHOCHHU 3
HAJIC)KHAM CTyINEeHeM JeTaiizaiii, 3a0e3neuuTH HEOOXiIHY THYYKICTH pe-
TYJIIOBaHHS, YCYHYTH ICHYIOUI B JIIOYHX aKTax JIyOJIFOBaHHS Ta PO30iKHOCTI,
JIO3BOJIUTh 3HAYHO TIOKPAIIUTH IHBECTHLIWHHUIA KIIMaT Ta YMOBH 3IIHCHCHHS
M ATPHUEMHHUIBKOT JIISUTHOCTI.

CraTyTHHH KamiTal TOBapHCTBa, Ha CTalii CTBOPEHHS, MOXe OyTH
c(hopMOBaHHii 3 BHECKIB 3aCHOBHHKIB TOBapHCTBA B TPOIIOBIiH, MaTepiaiib-
HO-TEXHIUHIH a00 y BUIJISII MpaB Ha IHTEICKTyalbHY BJIACHICTH TOWIO. SIKIIO
BHECOK 3aCHOBHHKa OyJI0 3p0OJICHO y MarepialbHO-TeXHI4Hid (opmi abo y
BUTJIS/II TIPAaB Ha IHTENEKTYaJbHY BIACHICTh, 30KpeMa, MpaB Ha 00 €KTH aB-
TOPCBHKUX Ta CYMDKHMX IIpaB, BUHAXOJHU, KOPUCHI MOJENi, IPOMUCIIOBI 3pa3KH,
3HaKM U1 TOBapiB 1 HOCJIYr TOILIO, BOHHM MaroTh OyTH OLiHEHI came 3a-
CHOBHHMKaMH TOBapHCTBA i, IKIO BOHU HE MAIOTh BiTHOIICHHS JI0 JIepKaBHOT ab0
KOMYHAJIbHOI BJIACHOCTI, TO Taki pecypcu He HiIJsraroTh 00OB’SI3KOBIM OIIHII
MaiiHa.

Bigrak yyacHUKY caMi BU3HA4alOTh, CKUIBKY BapTYIOTh Ti 4M 1HII MaifHOBI
IpaBa iHTEJNEKTYaJbHOI BJIACHOCTI ab0 MarepiabHO-TEXHIYHI PecypcH, IO He
M UISAraroTh 000B’A3KOBIM HE3aJEKHIHM OLIHII. 3BUYaifHO MOKJIMBI 3JIOBKUBAaHHS
y‘{aCHI/IKiB 3 MECTOK «HIITYYHOI'0» HAITOBHCHHS CTAaTYTHOTO KaniTany.

ToOTO Taki BHECKH y CTaTYTHHUH KaIliTal TOBapUCTBAa MOXKYTh OyTH «IIe-
PEOLiHEeH» CaMHMHU 3aCHOBHHKAMHU TOBapHCTBA B YroAy BJIACHUM KOPUCHUM
LIJISAM.

Koy craTyTHMIl KamiTal TOBapHCTBa CKJIAJEHO 3 TPOLIOBHX BHECKIB
3aCHOBHUKIB, KOIIITH, OyIy4i BHECCHI Ha paX yYHOK ITi JIPHEMCTBA 3apaXx0OBYHOThCH,
SIK c(hOPMOBAHMI CTaTYyTHHH KalliTal, ajie, 3a 3BUYaif, BATPayaloThCs Ha IIOKPUTTS
MOTOYHUX BHUTpAT. X04a, B TOHM e Yac, BKe BUTPAYEHI KOIUTH 3aJMIIAIOTHCS B
OyXranTepchKii 3BITHOCTI, SIK peajibHO ICHYIOUHl aKTHB TOBAPHUCTBA, HOPMYIOUH
THUM CaAMUM PO3Mip YHCTOTO aKTHUBY IiIIPHEMCTBA.

OxpemMo MOXHA BUAUTATH TaKi peCypcu TOBapUCTBA SIK HEPYXOMICTb, TIpaBa
IHTEJIeKTyallbHO BJIACHOCTI, LIHHI Mamepd Ta IHIOI aKkTUBH, Ha sKi Oyno
HAKJIaJIEHO apeIlT CIITINM CyIer0, ab0 3a00pOHy Ha BiTUY)KEHHS B 3B’SI3KY 3 HE
MOTAIIeHHSM 3a00prOBAHOCTI MO KpEeIuTaM TOBApHCTBA. 3 OJHOTO OOKY BOHH
ICHYIOTB Ha OaJlaHCi Ta 3BITHOCTI 1 TAKOK BXOMSATH JI0 CKJIAly YUCTHX aKTUBIB, ajie
NPaKkTHYHO iX HE MOXKHAa HANpaBUTH Ha TMOTalleHHS 3a00proBaHOCTI II0
[IPaBOYMHAM, 110 OYJIN YKJIQIEH] ITiCTIs HaKJIaeHHs apeluTy Yu
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3a0oponu. Takox BOHM, UM KOWITU BijJ iX peamni3auii, HE MOXYTb OyTH BHUKO-
pHCTaHi B IKOCTi 3a0€311eUeHHS 30008’ 13aHHL.

BinnosigHo, mocrae nepiue [Tutanns: 1. SIk BUXoAs4H i3 BUIIE3a3HAUYCHOTO
MO>KJIMBO BU3HAYHUTH €JMHY (BipHY) METOAMKY 1 MIPHUHIUIH (GOPMYBaHHS YACTHX
aKTHUBIB TOBApUCTBA 3 OOMEKECHOO BiIMOBINAIBHICTIO, X CKIIaJ Ta iX BapTiCTh?

2. 3aranpHi 300pH TOBapUCTBa. 3HAYHWI TPABOYMH. 3araiibHi 300pu
YYaCHHKIB € BUIIUM OpraHOM ToBapucTBa. (cT. 29 3akony). Jlo 17 uepBHs 2018
POKY JisJIbHICT TOBapUCTB 3 OOMEKECHOIO BIAIMOBINAIBHICTIO pETyJIOBajacs
30kpeMa 3akoHoM Ykpainu «IIpo rocmomapchbki ToBapucTBay. B cT. 61 sikoro
MICTHJIACS HOpMa IIOJI0 CKITMKAHHS 3arajibHUX 300piB yYacHHKIB TOBAPUCTBA HE
piamie gBOX pas3iB Ha piK, SKIO IHIIE HE TmepeadadyeHO YCTaHOBYMMHU
JOKyMEHTaMU. 3 MPUIHATTSAM Ta BCTYIIOM B CHIIY 3aKOHY III HOpMa IepeTepIriia
3MiH.

Cr. 31 3akoHy HaroJiomrye, mo:

1. 3aranbHi 300pu y4acHHKIB CKJIMKAIOTBCS Yy BMIAJKaX, IepeadadeHux
M 3aKOHOM ab0 CTaTyTOM TOBAapUCTBA, & TAKOXK:

1) 3 iHiIiaTHBH BUKOHABYOTO OPTaHy TOBAPHUCTBA;

2) Ha BEUMOTY HaIJIIIOBOI Pajiil TOBAPUCTBRA;

3) Ha BUMOTr'y yJacHHKa ab0 y4aCHHKIB TOBAapHCTBA, sIKi Ha JICHb ITOJaHHSI
BUMOTH B CYKYNHOCTI BojoailoTh 10 abo Oinblie BiACOTKAaMU CTaTyTHOTO
KaIiTany TOBapUCTBa.

2. Piuni 3aranpHi 300pU y4acHUKIB CKJIHMKAIOTHCS IPOTATOM HIECTH MiCSALIB
HACTYIIHOTO 3a 3BITHUM POKY, SIKIIO iHIIIe HE BCTAHOBJIEHO 3aKOHOM. J[0 NOpAAKY
JICHHOTO PIYHUX 3arajJbHUX 300piB y4acHHUKIB 0OOB’SI3KOBO BHOCSTHCSI ITUTaHHS
PO PO3MOJLT YUCTOrO NMPUOYTKY TOBAapHUCTBA, MPO BUILIATY IMBIAEHIIB Ta iX
po3mip.

To6T0, BUMOTH CKJIMKATH OOOB’SI3KOBI MEpiOWYHI 3arajibHi 300pu yuac-
HHUKIB TOBapUCTBA HE icCHYye, xo4a 4.2 cT. 31 3akoHy nepenbavae piuHi 3araibHi
300pH yJaCHUKIB TOBapHCTBa. Ta BiAMOBINANBHICTD 32 HEIOTPUMAHHS 1[Il HOPMHU
HE BU3HAYEHO.

4.2 cT. 44 3akoHy 00yMOBJICHHUIT 000B’ 30K 3arajbHHUX 300piB TOBapHCTBA
NpUMaTH PilIeHHs OO0 HAJaHHS 3TOAM HAa BUNHEHHS 3HAYHOTO MPaBOYHHY.

A 3rigHO CcT. 46 3aKOHY, SIKIIO BYMHCHHS 3HAYHOTO NPABOYHHY HE OyIIO
CXBAJICHO 10 HOT0 YKIaAEHHS, TO 33U «JIerajii3alil» Takoro NpaBOYHMHY, Ta
BU3HAHHS HOTO TAaKWM, IO CTBOPIOE, 3MIHIOE, TIPUITMHSAE LUBUIBHI IpaBa Ta
00OB’SI3KM TOBapUCTBA, HEOOXITHO y MONAIBIIOMY CXBAJHTH HOTO YKIAICHHS
pILIEHHSIM 3arajibHUX 300piB TOBAPUCTBA.

TakuM YMHOM MH Ma€eMO JIBa BapiaHTH MOTOJKEHHS HAa BUNHEHHS 3HAYHOTO
IIPABOYMHY: [0 i IiCJII MOMEHTY HOTO yKIIaJCHHS.

Ane B 3akoHi He BKa3zaHMH CTPOK MOJAIBIIOTO CXBAJICHHS 3HAYHOTO
[IPAaBOYMHY PilICHHSIM y4aCHHUKiB TOBapHCTBA.
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Takox He BKazaHa (hopMa IONEPEAHHOTO YW MOAAIBLIOTO CXBaJCHHS
YKJIaJCHUX MpPaBOUYWHIB. PilleHHs 3araibHUX 300piB MOXE CTOCYBaTHCS SK
KO’KHOTO OKPEMOT'0 IIPaBOYMHY, TaK i 3aralbHOr0 ()OPMYITIOBAHHS HAIAaHHS 3TOAN
BUKOHABUYOMY OpraHy TOBapHCTBA Ha YKJIQJEHHS YCiX 3HAYHHX NPAaBOYUHIB 3a
BH3HAYEHUI Nepiot.

VY pa3i HEoOXiAHOCTI YyKJIaJAE€HHS 3HAYHOIO IIPABOYMHY, 3a 3arajlbHUM
npaBwIOM cT. 32 3aKoHy BHUKOHABUMH OpraH TOBApHCTBA, JI3HABIIMCH IPO
MOXJIMBICTb, Ma€ MOBIJOMUTH Y4aCHUKIB TOBapUCTBA He MeHIE Hix 3a 30 QHiB
J0 3allJJaHOBaHOI JaTW IIPOBEJIEHHS 3arajlbHUX 300piB, SKIIO iHIIE He
BCTAHOBJIEHE CTaTYTOM i3 3a3HaYECHHSAM MOPSIKY AEHHOTO.

3 TOYKHM 30pYy MiANPUEMHHUIBKOI AisUIBHOCTI CTPOK, IIoHaimMeHie 30 nHiB
JI0 MOMEHTY CXBaJI€HHS Y4YaCHMKaMM TOBApPUCTBA 3HAUHOIO IPABOYMHY, MOXE
CTaTH KPUTHUYHUM I 3aBaJUTH OTPUMAHHIO BHTIJJHOTO KOHTPAKTyi HPHBECTH 10
HEJI0OTPUMAaHHS IPUOYTKY.

Otxe , noctae [lpyre kommiekcHe ITutanus:

1. V akuil cTpok y HofanboMy Mae OyTH CXBaJICHUH 3aralbHUMU 300paMu
YYaCHHKIB TOBapUCTBAa 3HAYHHMN TPABOYHMH, IO OYyB YKIAJCHHHA Y 3BITHOMY
niepioi?

2. Yu moxe OyTH NPHUHHATE PIIICHHS YYaCHHKIB TOBapUCTBA IMPOBYH-
HEHHS 3HAYHOTO MPABOYHHY / PABOYHMHIB, 200 MPO CXBAJICHHS BXKE YKJIaJICHUX
BUKOHABYMM OPTaHOM TOBApUCTBA 3HAYHUX MPABOUYUHIB 0€3 KOHKPETH3AIli1, came
Ha YKJIaJIeHHS SKAX NPaBOYMHIB Ma€ MPaBO AUPEKTOP TOBAPHCTBA?

3. Un HEeoOXiHO OTPUMYyBAaTH O3BUI / CXBaJICHHS KOXXHOTO OKPEMOTO
3HAYHOTO MPaBOYHMHY 3 BKa3iBKOIO IEHTH(IKYIOUMX yroay O3HaK (KOHTpareHT,
BapTiCTh, TOBAPH / TIOCITYTH, TOIIO)?

3. YuHHICTh 3HAYHMX MTPABOYNHIB.

3rinHo monoxeHb ['MaBu V 3akoHy 3HAYHUI MPABOUYMH, IO HE OyB CXBa-
JICHUH 3arajJbHUMH 300paMH YYaCHUKIB TOBAPHCTBA HE € TaKHM, IO CTBOPIOE,
3MiHIO€, IPUTMHSE [IUBLIBHI IIpaBa Ta 000B’SI3KM TOBapUCTBa.

e TBepmkenHs y3romkyerbes i3 cr. 241 IKY: BunHeHHs nmpaBouYnHIB 3
MEPEBUILEHHSAM ITOBHOBA)KEHb.

1. IIpaBouuH, BUNHEHUH [IPEACTABHUKOM 3 MEPEBUILEHHAM IOBHOBAXKCHB,
CTBOPIOE, 3MiHIO€, MPUIMHIE IMBiIBHI IIpaBa Ta 00OB’S3KM 0OCOOHU, SKy BiH
IIPE/CTABISAE, JHUIIE Y pa3i HACTYIHOIO CXBAJECHHS MPABOYMHY L€l 0co00I0.
ITpaBouMH BBaXKAETHCSI CXBAJIEHMM 30KpeMa y pasi, SKI0 ocoba, sSIKy BiH
IIPEACTABIAE, BANHUIA Aii, 110 CBiAYATh PO NPUHHATTS HOTO 10 BUKOHAHHS.

2. HactynmHe cxBaleHHS TNPaBOYMHY 0CO00I0, $KYy MPEACTaBISIOTH,
CTBOPIOE, 3MIHIOE 1 IPUNUHSE IUBIIBHI IPaBa Ta 000B’SI3KM 3 MOMEHTY BUMHEHHS
L[LOTO [IPABOYHHY.

SIKIIO K CXBaJICHHs HE BiOyAeThCs, TO TaKWil MpaBO4YMH Mae OyTH BH-
3HaHMM HemiMcHHUM BigmoBigHo 10 4.1 cT. 241, ta 4.3 cr. 215 LUK, e cka3zaHo:
SIKIO HeIIMCHICTh MPAaBOYMHY NPSIMO HE BCTAHOBICHA 3aKOHOM, ajie OIHA i3

cTopin abo iHIa 3aiHTepecoBana ocoba 3arnepedye Horo AMCHICTh Ha
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MiICTaBaX, BCTAHOBJICHUX 3aKOHOM, TaKWi MPABOYMH MOXKe OYTH BU3HAHUIA
CyJIOM HeJiiCHUM (OCIIOpIOBaHMI IPaBOYHH).

3rigno 4. 1 cr. 3 HIIK koxxHa 0coba Mae MpaBo B MOPSIJIKY, BCTAHOBICHOMY
miM  Kozmekcom, 3BepHyTHCS 1O CyAy 3a 3aXHCTOM CBOIXINOpPYIICHHX,
HEBU3HAHUXa00OCIIOPIOBAHUXIIPAB, CBOOO] YU IHTEPECIB.

Crarra 15 1K nependavyae mpaBo KOKHOi O0COOM Ha 3aXHCT CBOTO IU-
BUJIBHOTO TIpaBa B pa3i HOTo MOPYIICHHS, HEBU3HAHHS 200 OCIIOPIOBAHHS, 4 TAKOXK
Ha 3aXHCT CBOTO iHTEepecy, KU HEe CyNepeunTh 3aTalIbHAM 3acaaM HUBLUIEHOTO
3aKOHOJJABCTBA.

I3 viTkoro 3micty HaBeneHux HOpM mpasa (4. 1 cr. 3 IIIK Ta cr.15 1K)
MIPaBO Ha IT030B B 0COOM BUHMKAE JIMIIIE TOAI, KOJH i1 IpaBo, cB00OIa UM iHTEpeC
a0o mopyiieHi, 200 HeBU3HAHI, 200 OCIIOPIOIOTHCSL.

V 4. 2 cr. 40 3a3HaueHO, IO WIEHM BHKOHABYOTO OPraHy TOBApHUCTBA
HECYTh BIMOBIIANBHICTh NIEpE/l TOBAPUCTBOM 3a 30UTKH, 3aI0/1isiHI TOBAPHCTBY
IXHIMH BUHHUMHU JisSIMH 200 Oe3/isUThHICTIO.

Omxe B JaHOMY BMIAJKY, TUPEKTOp BIAIOBiNae He mepe] KpeauTOpaMH
TOBApUCTBA, a NIEPEel CAMUM TOBApPUCTBOM. SIKIO JUPEKTOP Ta 3aCHOBHUK - OJJHA
oco0a (abo adiniiioBani ocobn), To He MOXke OYTH 1 MOBH IIPO T€, 110 3aCHOBHUK
caMe Ta 0co0a, IIpaBa JKoi IOpyIIEeH] Ta BUMaraloTh 3aXUcTy. Te came cTocyeThes
uieHiB HarmsnoBoi paau ToBapucTBa B pasi i CTBOPEHHS.

AJe B IHIIOMY pa3i, Y BHNAJKy KOJIM 3HaYHHMIl IPaBOYMH HE OyJO IOro-
JDKEHO / CXBAJICHO YYaCHUKaMU TOBapHCTBa, a AMPEKTOp IifB Ha CBil crpax i
pu3uK abo B iHTepecax TOBApUCTBA, a00 3 BIACHUMH KOPHCIUBUMU MOTHBAMH,
3BHYaiiHO, BUHUKAE CUTYallisl, B SIKil IIpaBa TOBapUCTBA Ta ii y4YaCHUKIB MOXYTh
Oytu mopyueHi. B franoMy BUnazky TOBapHCTBO YU i1 yJaCHUKU MOXYTb OyTH
HaJIC)KHUMHU TTIO3UBavYaMHU 0 BHKOHABYOI'0 OpraHy TOBapuCTBa IPO BU3HAHHA
MIPAaBOYMHY HEAIHCHUM.

TluTanHs KoOHKpeTH3alii kojia ocib, mpaBa SKUX MOTPEOYIOTh CYIOBOTO
3aXUCTy B pa3i BUMHEHHS 3HAYHOTO NPAaBOYMHY, YKJIAQAEHHS SKOTO He OyIio
CXBAJICHO / 3aTBEPPKEHO 3T1THO BUMOT 3aKOHY, MOTpedye 0COOIMBOI yBary.

3BHYaiiHO, 3aKOHOIABCTBO HE 3a00pOHsE (Qi3MYHUM Ta FOPHIMIHAM 0c00aM
HE3aJIeKHO BiJ (OpM BIACHOCTI 3BEPTATHCS i3 IMO30BHHMH BHUMOTAMH 38Ul
BiZTHOBJICHHSI CBOTX ITOPYIICHHUX NPaB, ajie IUTAHHS YH € TI03MBaY HAJICXKHUM, SIKE
mpaBo OyJI0 MOPYIIEHO, B YOMY BHPa3WIOCh L€ IOPYIIEHHS € OCHOBHUMH B
IIpOoLIECi PO3IIAY CIIPABH.

3 omsigy Ha CyIOBY NPaKkTHWKy, Ha TpaBoBi mo3uuii Bepxoenoro Cynmy
VYxpainu (Cnpasu Ne 6-6581c15, Ne6-84911c15, Ne 6-84ucl4, Ne 6-94mcl3) ta
BpaxoBytour HopmH 4.1 ct.3, cr.15 HIIK Ykpainu MoXxHa cTBEpKyBaTH, 110 y
pasi, KOJIM HaBiTh MO30B € OOIPYHTOBAHHMM i IiACTABHUM, HAIIPUKIAA, SKIIO
JiiCHO HaBiTh € MOPYLICHHS 3aKOHY, SKi, B IPHHIMII, 3a3BHYail, TATHYTb
3aJ0BOJICHHSI II030BY, ajleé B KOHKPETHill chpaBi >KOAHE NpaBo, CBOOOIA UM
iHTepeccaMe Mo3MBavyaHe OyJo MOPYIICHO 3a3HAYCHHMH y TO30BI HE3aKOHHUM
JisTHHSI BIATIOBia4a, MpaBa, CBOOOIU YH IHTEpEeCH MMO3MBayva BiIIO
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BiJlau HE OCIIOPIOE, TO B TAKOMY pa3i IPaBOBUX MiACTaB JUIA 3370BOJICHHS TAKOTO
KOHKPETHOTI'0 [I030BY HEMAE.

TakuM YMHOM MMOCTAIOTh HACTYITHI MUTAHHS Y IbOMY KOHTEKCTI :

1. Xrt0, OKpiM CTOpiH OCIOPIOBAHOTO Ta HE CXBAJIEHOI'O 3HAYHOTO IIpa-
BOYHMHY Ta YYacHHUKIB caMoro ToBapHCTBa, MOYKE BBaXKaTHCS TaKHM, IO HOro
IIpaBa MOpyIIeH] BHACIIIOK YKIaJCHOTO Ta HEe CXBAJICHOTO 3HAYHOTO MTPABOYHHY?

2. Yu moxe Oytu DickanpHa ciyx0a YkpaiHu a00 Oyab-sIKHiA 1HIIHI
JIep’KaBHUH KOHTPOJIIOIOYHMH OpraH Hale)KHUM MO3MBAaYeM B NMUTAHHI BU3HAHHS
3HAYHOTO MPABOYUHY HEIIHCHUM?

3. Uu MoxyTh OyTH 3ajisHI HACIIJAKH HECXBAJICHOTO aje CYMJIIHHO BH-
KOHAHOTO CTOPOHAMH 3HAYHOTO MPABOYMHY Y BUTIISII IITPpadHUX CAHKIIH 3 OOKY
dickanbHOT cy)0u YKpainu, ab0 1HITUX KOHTPOJIFOIOYHX OpraHiB?

BuchoBku:

B nexnapatuBHili yacTuHi [T0osICHIOBANBHOT 3alIMCKH JI0 MPOEKTY 3aKOHY
VYxpainu «IIpo ToBaprcTBa 3 00MEKEHO Ta JOJATKOBOIO BiIMOBIABHICTION BijT
13.05.2016 p. Ne 4666 B 4.1 OOrpyHTYBaHHS HEOOXIJHOCTI MPUHHSITTS aKTYy:
«IIpaBoBa KOHCTPYKILis TOBAapUCTBA 3 OOMEXEHOIO BiAINOBiAANBHICTIO IOBUHHA
OyTH IOCTaTHBO THYYKOI, OO0 OYTH IMPHUCTOCOBAHOKO JI0 MOTPEd IIMPOKOTrO
CIEKTPY MiJIIPUEMCTB, SIKi CYTTEBO BIIPI3HSIOTHCSA OJHE BiJ] OJHOTO TaKUMH
rnapameTpam, SK KUIBKICTh YYacHHUKIB, OOCST aKTHBiB, BHUAM IisUIBHOCTI,
KiJBbKICTh NPALIOIOUUX TOLIO. B TOH e uyac B OCHOBY 3aKOHY MaloThb OyTH
3aKiIafieHi JOCTYIHI Ta HaAiliHI MeXaHi3MU 3aXUCTY IIPaB Ta iHTEPEeCiB yUaCHUKIB,
HIBUAKOTO Ta CHPaBEJIMBOTO BUPIIIEHHS BHYTPIIIHIX KOH(MIIKTIB, SIKI MOXYTb
3arpo’KyBaTH XUTTE3AATHOCTI Oi3HECYY.

AJe migHATI B LIl CTATTiI MUTaHHS 3BOJSATH HaHIBElb OakaHy THYYKICTh Ta
JOCTYIIHICTh MEXaHi3MiB 3aXMCTY IIPaB Ta IHTEPECIB YYaCHUKIB TOIO. 3aKOHOM
Ji}iCHO BUPIIICHO PSR aKTyalbHUX NpobieM. IIpoTe migHATI MUTaHHS BKa3ylOTh
Ha HEOOXIJHICTh MOAANBUIOTO YAOCKOHAJICHHSI KOPIIOPATUBHOIO 3aKOHOIABCTBA
Ta IOUUIFHOCTI BHECEHHS 3MiH Ta JOMIOBHEHb J0 3aKOHY.
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dokmop rpuduqdHuUX HayK, doyeHm, doyeHm
kaghedpu yueinbHoz0 npaea Ne 2 HayioHanbHO20
ropudu4Ho20 yHieepcumemy iMmeHi Sipocnaea
Mydpozo

CNAOKYBAHHA KOPINMOPATUBHUX NPAB 3A
3AKOHOOABCTBOM YKPAIHU

CrasikyBaHHSM € Tepexia mpaB Ta 000B’s3KiB (CraaumiuHu) Bij (izuyHOT
ocobu, sika moMepia (craaKoaaBis), 1o iHmux oci6 (cmagkoemis) (ct. 1216 1K
VYxpainu). Bignosigao no crarri 1218 K VYkpaian 10 ckiaay chaaiivH{
BXOJISITh yCi TpaBa Ta OOOB’SI3KH, IO HAJIEXKalM CHAJKOJABICBI HA MOMEHT
BIJIKPUTTS CHAIIIMHKU 1 HE MPUITUHUIKMCS BHACTIIOK Horo cmepri. Ha meprmit
MOTJISA, 13 3MICTy HOPM LHMBUIBHOTO 3aKOHOJABCTBA 3pPO3YMiNO, IO 00’ €KT
CIAJKOBUX IIPaB PO3KPUBAETHCA, SK IPABUIIO, Yepe3 KaTeropiro MaifHOBHX
Ccy0’€KTUBHHX LIMBIIBHUX MpaB Ta 000B’S3KiB, 110 HAJIGKAIH CIAKOJABIEBI Ta
HEe NpUIUHWINCA BHachifok Horo cmepti. O. II. Iledenuii 3a3Havae, M0
BCTaHOBJICHHS MEX «CKJaJy CHAJIIIMHU» O3HAa4yae, II0 HE MOXKE ICHYBaTH
craamyHu 0e3 Kojia rmpaB Ta 00OB’sI3KiB, SKI HE MOXYTh BXOJHUTH J0 Hei [1, c.
383]. ¥V mepeBaxHii OinbIIocTi BUIAAKIB HE BapTO OCIHOpIOBaTU (hakT
HEBITINBHOCTI JEIKMX HEMalHOBUX IpaB BiJ IX HOCiA (HampHKIa, MPaBo
aBTOpCTBa) [2, . 26]. OnHak MoxHa nmoroautucs 3 xymkor A. I1. Cepreesa, mo
JlaJleKo He BCi ocoOuCTi HeMalHOBi IpaBa 31 CMEpTIO iX HOCIS IepecTaroTh
icHyBatd [3, c. 496]. JlaHe HOJIOKEHHS IPOCTIIKYEMO B aCIEKTi KOPIOPATUBHUX
pas.

KopnopaTtuBHi mpaBa - 1e mpaBa 0coOH, 4acTKa SKOi BU3HAYAETHCS Y
CTaTyTHOMY Kamitayui (MaiHi) Tocmoiapchkoi oOprasizamii, IO BKJIIOYAIOTh
MMPaBOMOYHOCTI Ha Y4YacTh Iiel 0cOOM B YIPaBJiHHI TOCIOJAPCHKOK Opra-
Hi3aIli€l0, OTPUMAaHHS MIEBHOT YaCTKH MPUOYTKY (IMBIACHIIB) AaHOT OpraHizaiii
Ta aKTHBIB y pa3i JIKBiJaIil OCTaHHBOI BiIMOBITHO IO 3aKOHY, a TAKOX I1HIII
IPaBOMOYHOCTI, Iepe0adeHi 3aKOHOM Ta CTaTyTHHUMH JokyMeHTamH (cT. 167 'K
Vkpainu) [4]. Ormxke, mnpaBa Yy4YacHUKIB TOCIOAAPCHKOTO TOBapHUCTBA €
CKJIQJHUMH, J0 HHX HaJeXaTh SK HEMalHOBI mpaBa (mpaBo OpaTH ydacTh B
VIpaBIiHHI CIpaBaMHM TOBapHCTBa, MPAaBO BUXOIY 13 TOBapuCTBA, MPaBO Ha
iH(opMaIiio TOIIO), TaK i MaHOBI (IIPaBo Ha YaCTKy MPHOYTKY, IPaBO HA OILIATY
BapTOCTI MaiHa NpPU BHXOII 3 TOBAapHUCTBa TONIO), BH3HAYEHI 3aKOHOM Ta
YCTaHOBYUMH JTOKYMEHTaMH.

BuHHMKae TMUTaHHS: SKUMU TIpaBaMH OYAYTh HAIUISATHCS CHAIKOEMII B
KopriopaTHBHHX TpaBoBinHocuHax? I[lomoxkenHs crarti 147 LK VYkpainu
nepeadayvaroTh Nepexij 10 craakoemis Gi3uuHoi 0COOH - yUaCHUKa TOBAPUCTBA -
YacTKH y CTaTyTHOMy Kamitaiai TOB 3 ypaxyBaHHSAM BHUMOTI CTaTyTy TakKOTro
toBapuctsa. Crarts 55 3akoHy YKpa'l'HI/IO«l'[po rOCIIOJapChKi TOBapu-
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CTBa» HaJa€ CMAAKOEMIIIM y9aCHHKA TOBApHCTBA IEPEBaKHE MPABO Ha BCTYII 10
LIOTO TOBAaPHCTBA, & TAKOXK BU3HAYAE MPABOBI HACIIJIKU BIIMOBH LUX OCi0 Bij
BCTYIly /O TOBapHCTBa a00 BIIMOBHM TOBapUCTBAa Yy MPHHUHATTI JO HBOTO
CHaKOEMIIS. AHA3yIOUd 3aKOHOJABCTBO YKpaiHH CIifye, IO B IIEBHUX
nepeadaueHNX 3aKOHOM BHIIAJKaX, IPABOHACTYIHHUK (CIaIKOEMENb) MOXKE
IIPOJIOBXKUTH, 3a OakaHHSM, CIIpaBy IoMepioi ocobu (cmaakonasus). Orxe,
OaxaHHs 3JIHICHIOBATH NpaBa Ta BUKOHYBATH OOOB’S3KM IPABOHACTYITHUKOM €
HeMaliHOBHMM. BiamoBinHO Ha 11iif mificTaBi He 3aBXIM i€ MPaBUJIO nepeadadyeHe
crarreto 4. 1 cr. 1219 IIK VkpaiHu, mo He BXOASTH IO CKIAAy CIaIIIMHU
0ocoOMCTI HeMaiHOBI MpaBa CHNAAKOAABLA. TakuM 4YHHOM, CHAJKOEMI B
KOpPIOPaTUBHUX IPaBOBIJHOCHHAX CHAJAKyIOTh: 1) MaifHOBI mpaBa; 2) 3a
OaxaHHSAM MOXYTb YCIIaJKyBaTH 0COOUCTI HeMaltHOBI IIpaBa CIaKOAABIIS.

I3 HpOTrO BUHUKAE HACTYITHE MMUTAHHS, IO € 00’ €KTOM KOPIIOPATHBHUX IIPaB,
SIKi CHIAJKYIOThCS: JacTKa y CTaTyTHOMY KaIliTalli, KOPIIOPaTHBHI IpaBa 3arajaoM
YY IIPaBo Ha BCTYII 10 TOBAapUCTBa?

Yactuna 5 cr. 147 1K VYkpainu nepenbadae, M0 4acTKa y CTaTyTHOMY
KaIliTajli TOBapHCTBa 3 OOMEKEHOI BiIMOBITAIBHICTIO TEPEXOJUTh O CHaj-
koeMis (pi3myHOI 0coOM abo MpaBOHACTYIMHHUKA IOPUIMYHOI OCOOM - yJ4acHHKA
TOBAapHCTBa, SKIIO CTATYTOM TOBAPHCTBa He MependaveHo, 0 TaKuil mepexin
MO>KJTMBUH JIMIIIE 32 3T0/I0K0 1HIINX yuacHHUKIB ToBapucTBa. Yactuna 1 ct. 100 LIK
VYkpainu BU3HAYAE, IPABO y4YaCTi Y TOBAPUCTBI OCOOMCTHM HEMaHOBUM MPABOM.
Boanouac cr. 55 3akony Ykpainu «IIpo rocrmomapcbki TOBapHUCTBa» MiCTHTh
MIPOTHIISKHY HOPMY Ta BCTAHOBIIIOE NEPEBaKHE NPABO CHAIKOEMIIB caMe Ha
BCTYII 10 ToBapucTBa. [Ipu 11bomy, 3rigrao 3 4. 1 ct. 1219 IIK YKpalHI/I IO CKIIaTy
CHAJIIIMHU HE BXOJATH NpaBa Ta 000B’I3KH, sIKi HEPO3PHBHO TTOB ’s13aHi 3 0c00010
CHaJKOMABIsI, 30KpeMa OCOOHMCTI HEMaiHOBI IIpaBa..IpaBO Ha yd4acTb Yy
TOBAapHCTBaX Ta MPABO WIEHCTBA B 00 €IHAHHAX TPOMAJIH, SKIIO iHINE HE
BCTAHOBJIEHO 3aKOHOM a00 iX yCTaHOBYMMH JOKYMEHTAMHU.

AHaJizyroun CylIoBY IIPaKTHKY, MOXXHA [IHTH BHCHOBKY, IO CYIH
0-pi3HOMY TPAKTYBaJIM HaBEICHI HOPMH Ta IOTPUMYBAJIMCS JIBOX MPOTUIICHKHUX
MO3MIIIH, a came:

* IIpU CHAJKyBaHHI CHAJKOEMEIb OTPUMYE JIHIIE NIPABO HA YAacTKy, a He
IIPaBO y4acTi B HOro yIpaBiiHHi;

*  CIAJKOEMElb CMAAKye HE JIMIIE NPaBO Ha YacTKy, ajle i aBTOMaTUYHO
BCTYIA€E A0 CKJIQAy WOT0 yYacHHUKIB (SKIIO CTATyTOM He mepeadaueHo iHie); y
TakOMY BHUIAJKy TPaBO HA y4yacTb B YNPaBJIiHHI TOBAPHCTBOM Ta Ha YacTKy B
CTaTyTHOMY KamiTanii HiATBEPKYEThCS TOKYMEHTAMH, 10 HOCBIAYYIOTH MPaBO
Ha CHAJINHY.

YV 2016 p. nocranoBoro IuieHyMy Bumoro rocmonapcekoro cyny «IIpo
JesIKi TIMTaHHS TIPAKTUKH BUPIIIEHHS cnopiB [I0 BUHUKAIOTH 3 KOPIIOPATUBHHUX
BIZTHOCHH» OYJI0 BU3HAYEHO, IO y pasi cMepTi (JIiKBigaIii) yaacHUKa TOBapUCTBA
3  OOMEXEHOI  BIAMOBIANBHICTIO  CHAagKOeMIEeM  (IPaBOHACTYITHUKOM)

CIIAAKYETHCA HE MPaBO HA y4acCThb, a IPaBO HAa YaCTKY B CTaTYyTHO-
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My (CKJaJieHOMY) Kamitaji ToBapucTBa. IIpuM LbOMy, SIKIIO CTATyTOM He OyB
JeTalbHO BPErYJIBOBAaHHN IOPSIOK HaJaHHS 3roAu Ha HAaOyTTS YacTKH Ta
BKIIFOUYCHHS CITAJIKOEMIISI JI0 CKJIQAY YYacHHKIB TOBApUCTBA, JIMCHI y4aCHHUKH
MOTJIM MaHIMYTIOBAaTH CBOIM CTAHOBHUILEM 3 METOIO HEJOMYIICHHS CIIaJKOEMILT
JI0 YTIPaBJiHHS TOBAPUCTBOM.

Ha croroasi BianosinHo 10 ojoxeHs 3akoHy Ykpainu «IIpo ToBapucTsa 3
00OMEXEHOI0 Ta JOJaTKOBOIO BiamosinanmpHicTIO» Bixg 06.02.2018 p. [5]
nepeadayveHo, M0 YacTKa CIaAKOAABLS IMEPEeXOAUTh JI0 HOro CHaaKoeMIlsl 4u
IIpaBOHACTYIHKUKa Oe3 3roJy y4acHHKIB ToBapucTBa. KpiM TOro, 3akoHOM He
nependavyeHa BUMOTa HAJAHHS 3TOJM IHIIMX YYaCHHUKIB TOBAPUCTBa Ha BCTYII
CIaJIKOEMIIS 10 CKIIay y4acHUKiIB. ToOTO criajikoeMenb MaTUMe TaKi )k IpaBa Ha
BOJIOZIHHS, KOPUCTYBaHHS Ta PO3IOPSIXKEHHS YacTKOIO, & TAKOXK Ha y4acTb Y
JISUIBHOCTI TOBapUCTBa, sSIK 1 HOro cmaakojaBelb. Kpim Toro, 3akoH Ykpainu
«IIpo ToBapucTBa 3 OOMEXKEHOI0 Ta JOJATKOBOIO BiANOBINAIBHICTIO» HaJae
CIHAJKOEMII0 MOXKIMBICTb CaMOCTiffHO 3BEepHYTHCS [O OpraHy Jep»KaBHOI
peecTpalii i3 3asBOI0 IPO BHECEHHS 3MiH JI0 CKJIaJy yJacHHKIB TOBapUCTBA.
PilieHHs 1HIIUX YYaCHHKIB JJIsI peecTparopa He MaTHME YKOJHOTO 3HadeHHs. [Io
TOTO X IHIII YJaCHUKH TOBAapUCTBA HE MATUMYTh 3MOTH BHKJIIOYHTH HOBOTO
y4YacHHKa 31 CKJIaly YYaCHHUKIB TOBapHCTBA.

V¥ cr. 23 3akony Ykpainu «IIpo ToBapHucTBa 3 0OMEXKEHOO Ta JI01aTKOBOIO
BiJITIOBIIANIbHICTIO» BU3HAUYCHI MPaBOBI HACHIAKK TIEPEXOAy YACTKH 0
CHaJIKOEMIlT a00 TPaBOHACTYIIHWKA YdYacHMKA TOBapHCTBA, y pasi CMepTi,
OTOJIOIICHHS CY/IOM OE3BICHO BiJICYyTHIM a00 MOMEpJIMM y4acHUKa - (i3HYHOI
0co0M YW TPUNUHEHHS YYacHUWKAa - IOPUANYHOI OCOOH, yacTka SIKOro y cra-
TYTHOMY KaIliTali TOBapHCTBAa CTAHOBUTH MeHIIe 50 BiICOTKIB, Ta SKIIO TPO-
TSATOM POKY 3 JIHS 3aKiHUEHHS CTPOKY JUISl IPUHHATTS CHIAIIIAHN, BCTAHOBJIEHOTO
3aKOHOJABCTBOM, CIIAJIKOEMIII (MTPaBOHACTYIMHHUKH) TAKOTO yJIaCHHUKA He TOHaJN
3asBy PO BCTYN JO TOBAapHCTBa BIAMOBIIHO IO 3aKOHY, TOBapHCTBO MOXeE
BUKIIOYATH yYacHMKAa 3 TOBapUcTBa. Take pilleHHs mpuiiMaeTbea 0e3
BpaxyBaHHS TOJIOCIB YYacHHKA, SKUH BHKIIOYAEThCA. SIKIIO YacTKa TaKoro
y4acHHKa y CTaTyTHOMY KaIliTali TOBapuCTBa CTaHOBUTH 50 BigcOTKiB abo
Oinblue, TOBAPHCTBO MOXE HpPUIMATU DIillleHHS, IOB’A3aHi 3 JIKBiJalli€l0 ToO-
BapuCTBa, 0€3 BpaXyBaHHS I'0JOCIB I[bOTO yJaCHHKA.

Y Oynap-siKOMy BHIAJKy YYaCHHUK, SKOTO BUKIIFOUYEHO, Ma€ MPaBO OTPUMATH
BapTICTh OIUIAYCHOT YAaCTWHH CBOET YAaCTKH, BUXOMSYM 3 i PUHKOBOI BapTOCTI.
Binnosiguo 1o m. 13 3akony He mi3Hime 30 1HIB 3 AHA NPUHHATTS 3arajJbHUMHU
300pamMM YYaCHUKIB TaKOro pillleHHS, TOBapUCTBO 3000B’s3aHE MOBIJOMUTH
KOJIMIIHBOMY YYacHHUKY (HOTO CIaAKOEMIIIO, MPAaBOHACTYIIHUKY) BapTiCTh HOTrO
4acTKHU. BapTicTh YacTKM BU3HAYA€THCS CTAHOM Ha JEHb, IO HEpeayBaB IHIO
NPUIHATTA 3aralbHUMU 300paMHM  YYacHHUKIB pILIEHHS MNP0 BHKIIOYEHHS
YYaCHHUKA 3 TOBAPHCTBA.

TakuM YUHOM, NPU CHAJKYBaHHI KOPIOPATHBHUX MpaB, CKIAJOM CIIaji-
LIMHU € HEMalHOBI Ta MaiHOBI MpaBa CMAKOIABIIS, SKi TIEPEXOIATh MICIIs
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HAOTO CMEPTI JI0 CIMAKOEMIIIB 332 3aKOHOM a00 3a 3aroBIiTOM 1, sKi 3a0axaiu

MIPUAHSATH CIIAJIKOEMIII Ta HAJICKHUM YMHOM 1X O(hOPMHILITH.
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E-VOTING IN A PRIVATE LIMITED COMPANY

1. Introduction

The Commercial Companies Code (the Official Journal of Laws of the
Republic of Poland, 2017.1577, as amended, hereinafter abbreviated as CCC) was
amended on 11 November 2014 by introducing new regulations concerning
e-voting in private limited companies. However, art. 2401 CCC granting the
possibility of e-voting entered into force on 1 April 2016. This new form of
adopting resolutions is only allowed for companies established by means of the
model deed in the electronic registration system (ICT) for private limited
companies (excluding those whose articles of association were later changed in the
form of a notarial deed - art. 4 § 1 p. 15 CCC). The scope of the resolutions which
may be adopted by means of e-voting is established by the Regulation of the
Ministry of Justice of 14 January 2015 on the model resolutions of private limited
companies available in the ICT system (the Official Journal of Laws of the
Republic of Poland 2017.1005).

2. Legal character of shareholder’s resolutions adopted by e-voting
Pursuant to art. 2401 § 2 CCC, the adoption of a resolution by e-voting
does not require calling a general meeting, provided that each shareholder’s voting
rights are exercised, meaning that 100% votes must be cast. Given that the
shareholders may vote “in favof” or “against" the resolution, the resolution does
not have to be adopted unanimously, nonetheless, all shareholders must cast their
vote. The resolution shall be deemed to be passed on the date the last shareholder

casts the vote [1, p. 1179; 3, p.544].
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It should be noted that such a method of voting bears a similarity to the
written resolution [1, p.1178; 4, p. 581; 3, p. 542]. Namely, pursuant to art. 227 § 2
CCC, resolutions may be adopted without holding a shareholders’ meeting if all
the shareholders consent in writing to the decision to be taken or to voting in
writing. Moreover, this method of voting bears a resemblance to the case governed
by art. 240 CCC, where resolutions may be adopted despite the shareholders’
meeting not being formally convened, provided that the entire share capital is
represented and none of the persons present objected to holding the meeting or
placing any matters on the agenda [3, p. 543]. It should be noted in this respect that
this new method of voting is in fact the fourth manner of adopting resolutions by
shareholders in a private limited company.

It is however doubtful whether the above mentioned resolutions adopted by
way of e-voting may be considered resolutions of the general meeting, taking into
account the provision of art. 2401 § 2 CCC which states that calling a general
meeting is not a necessary condition. In addition, art. 227 § 1 CCC introduces a
rule that resolutions of shareholders shall be adopted at the shareholders’ meeting.

It is important to emphasize that a private limited company is a legal person
acting by means of its bodies. Its mandatory bodies are the management board and
the general meeting of shareholders, the supervisory body (supervisory board or
revision committee) being optional. Since the general meeting of shareholders is a
body of a company, it follows that the resolutions adopted by the shareholders are
always the resolutions of a body of a juristic person, irrespective of the manner of
their adoption. The difference between the traditional general meeting and
e-voting is that the resolutions adopted by means of the electronic system do not
have to be adopted in the physical presence of the shareholders at the same place
and time (although obviously it is possible). Thus, the resolutions of shareholders
must be treated as the resolutions of the general meeting of shareholders, both as
regards the shareholders’ meeting and e-voting which takes place without the
shareholders being necessarily present at the same place.

The voting right is exercised by a statement given in the ICT system
confirmed by a qualified electronic signature or a signature authorized by the
ePUAP profile (electronic Platform of Public Administration Services).
Moreover, it is possible to raise an objection to a resolution when casting a vote.
The objection is necessary should a shareholder intend to make a claim against the
resolution. Given that the adoption of a resolution by e-voting requires votes cast
by all the shareholders, it is easier to foil the adoption of the resolution by
refraining from voting rather than raising a claim afterwards [4, p. 583; 1, p. 1179;
3, p. 545]. Where the resolution has to be filed at the registry court, the application
shall also be made by means of the ICT system.

3. Scope of the shareholders’ resolutions
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As mentioned in the introduction, the type of resolutions to be adopted in the
ICT system is specified in the Regulation of the Ministry of Justice of 14 January
2015. The Regulation allows the following resolutions to be adopted by the
shareholders: appointment and removal of management board members,
appointment and removal of supervisory board members, approval of the financial
statements, distribution of profits among shareholders, coverage of losses of the
company, appointment of a proxy for the execution of the articles of association of
the company, voluntary redemption of shares, further existence of the company,
dissolution of the company and amendments to the articles of association. The
introduction of an amendment to the articles of association (as well as the
dissolution of the company) does not require in this case the form of a notarial
deed (art. 255 § 4 CCC).

It is worth noting that in the course of appointment and removal of
management board and supervisory board members, as well as the appointment of
a proxy, the provision of art. 247 § 2 CCC which requires taking a secret-ballot
vote is excluded due to technical reasons.

All the resolutions adopted by e-voting shall be recorded in the minutes’
book in the form of printouts from the ICT system confirmed by the management
board. The printouts do not have to be confirmed by all management board
members, but in the manner prescribed for representing the company, as revealed
in the registry court.

Furthermore, the ICT system allows also for the disposal of the shares of

a company. The statement of the seller and the purchaser requires a qualified
electronic signature or a signature authorized by the ePUAP profile. Thus, in
contrast to the company established in the traditional manner, the contract of
disposal of shares is not concluded in writing with the signatures certified by a
notary public.

4. E-voting by the management board

Pursuant to art. 2401 § 4 CCC, the provisions of § 1-3 shall apply
accordingly to resolutions made by other organs of a company if it is required that
such resolutions be submitted to the registry court. Taking into consideration the
scope of the model resolutions in the Regulation of the Ministry of Justice of 14
January 2015, only the management board may adopt resolutions by means of
e-voting as none of them concerns the supervisory body. The management board
may adopt the following resolutions: appointment of a holder of a commercial
power of attorney, the consent for the disposal of shares (where specifically
required by the articles of association), change of the address of a company and the
establishment of a branch.

The adoption of a resolution by the management board by means of e-voting
does not require the board’s meeting, provided that all the members cast their
votes [2, Nb. 17; 4, p. 583]. The application of the resolution to the registry court
shall be made by means of the ICT system.

5. Summary
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The introduction of the possibility of adopting resolutions by means of the
ICT system in private limited companies has come under criticism in the Polish
literature because it is not adjusted to all the companies, given the requirement of
attendance of all the shareholders. Moreover, the scope of the available resolutions
appears to be somewhat narrow. As regards the management board, the adoption
of resolutions by means of the ICT system seems even unnecessary, apart from the
possibility of submitting a resolution directly to the registry court. However, seen
as a first step taken by the legislator towards e-voting in private limited
companies, it is to be viewed more as an attempt to introduce innovations into the
companies’ structure. The ICT system is without a doubt a good solution for
single-member companies and companies with a small number of shareholders. If
it proves effective, further developments in this respect will be possible. The most
obvious disadvantage of the system lies in the requirement of participation of all
the shareholders in the voting, with a real possibility of obstruction caused by a
single shareholder. De lege ferenda we should consider further amendments in the
company law, such as on-line shareholders’ meeting in private limited companies.
1. A KIDYBA, Kodeks spolek handlowych. Komentarz. Vol I. Warsaw 2017
2. R.PABIS (in:) Kodeks spolek handlowych. Komentarz. Ed. A. Opalski, Vol. I1B.

Warsaw 2018, Legalis, art. 2401.
3. M. RODZYNKIEWICZ, Kodeks spolek handlowych. Warsaw 2018
4. M. LESNIAK (in:) Informatyzacja post“powania cywilnego. Komentarz. Ed. J.
Golaczynski, D. Szostek, Warsaw 2016

MneHok M.A.

JdoKkmop rpuduYHUX HayK, cmapwuli Haykoeul
cniepobimHuk, 3aeidyeay cekmopy npobriem
dozoeipHozo npaea HAl npuseamHozo npaea i
nidnpuemMHuymea imeHi akademika @. I’ Bypyaka
HATlpH YkpaiHu

KOMMNAEHC TA MO0 KOHTPONb B
CUCTEMI KOPINMOPATUBHOI'O YMNPABIJIIHHA

Ha croronHi He MUBHUM € CHTyaIii KOJW y XOJi NPOBEIEHHS CBOEI Iii-
SUTBHOCTI Y MIATIPUEMCTBA, OpraHi3alii Yi B yCTAHOBU PaHO YH IMi3HO BHHUKAIOTH
poOJIeMHI POLIECH, SIKI MOXKYTh 0OSpHYTHUCS (Y 00ePTAIOTHCS) IS Hel He JIHIIe
(iHaHCOBHMH BTpaTaMH, ajie i BTPATOO JOBIpH 3 OOKy CycHiibcTBa B 0COOi
aKI[iOHepiB, KITI€HTIB, iIHBECTOPIB TomIO. /11 yCYHEHHS TAKHX PU3HKIB B YKpaiHi
19 tpaBus 2017 poxy Pana 6i3Hec-oMOyacMeHa 3a MIATPUMKH €BPONEHCHKOTO
0aHKy PEeKOHCTPYKIIii Ta po3BUTKY 1 Oprasizailii eKOHOMIYHOTO CIiBpOOITHHIITBA

Ta PO3BUTKY NpescTaBuia BeeykpaiHebky
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[Mnentox M.J1.

MEpeXy JA0OPOYECHOCTI 1 KOMIUIAEHCY - HOBY IHIIIaTUBY AJis Oi3HeCy, SIKHi
IparHe IpamoBaTy IPo30po.

KowmraeHe - B OyKBaJIbHOMY PO3YMiHHI TIYMAauUThCS SIK BiJTIOBIIHICTB.
IMoxomuTk Bij aHrIicEKOro AiecioBa «t0 comply» - o3Havae air0 BiAmoBimHO i3
3amuToM abo0 BkasiBkoro. KommmaeHc, 3yMOBIIOE€ BIANOBIAHICTH OyIb-SIKHM
BHYTPIIlIHIM a00 30BHIIIIHIM BUMOI'aM Yd HOPMaM.

Ilepenocsuuch y IUIOMIKMHY KOPIOPATUBHOTO IIpaBa 3a3HAuYUMO, IO Bif-
HOBIAHICTh CIIiA PO3YMITH SIK YaCTHHY CHCTEMH YIPABIiHHA YU KOHTPOIIO B
oprasizaiiii, sika HoB’si3aHa 3 pU3UKaMHU HEBIIIOBITHOCTI, HEIOTPUMAaHHSIM BUMOT
3aKOHO/IaBCTBA, HOPMAaTHUBHHUX JOKYMEHTIB, IIPABHJI 1 CTaHIAPTiB HATJIOBHX
OpraHiB, Trajy3eBUX acoliallii Ta CcaMOpPEryliBHUX Oprasisamiid, KOIEKCiB
MIOBEJIIHKH TOILO.

Bingomo, 1110 pU3KMKU HEBIIOBIAHOCT] BUSIBISIIOTECS Y (DOPMi 3aCTOCYBAHHS
IOPUANYHUX CaHKLiH a0 CaHKIIM peryiolouux oprasiB, (iHaHcoBux abo
penyTaniliHUX BTpaT AK pe3ylabTaT HEBINIOBIAHOCTI 3aKOHAM, CTaHAApTaM,
MpaBuiiaM ToIIO. B CBOO Yepry, BiIMOBIAHICTh 3aKOHAM, TPABHUJIAM 1 CTaHIapTaM
y cdepi KoMIDIa€HC, 3a3BHYal, CTOCYETHCS IMTaHb: a) NOTPUMAHHS HaTEKHHUX
CTaHJApTIB MOBEAIHKM HAa PUHKY; 0) YNpaBliHHA KOH(QIIIKTAMH IHTEpECiB; B)
CIpaBe/IIMBE CTABJICHHS 10 KIIEHTIB 1 3a0e3MeueHHs CYMIIIHHOTO TiIX0Ay MpH
KOHCYJIbTYBaHHI KIIIEHTIB.

Jlo cdepu KOMILTAEHC-KOHTPOITIO BIHOCATH CIICIU(iuHI 007acTi, 30Kpema:
a) TMPOTHAII0 Jeramizaiii J0XO/iB, OTPUMAHUX 3JIOYHHHUM IUIIXOM; 0)
(dinaHCyBaHHS TepPOpH3MY; B) p03p061<y ,E[OKyMeHTlB i mpomexyp, 1o 3a-
0e3neuyroTh BiAMOBIAHICTE MisSUIbHOCTI KOMITaHii 3 YHHHUM 3aKOHOJABCTBOM; T)
3axucT 1HGOPMAIIHHUX MOTOKIB; 1) MPOTUIII0 MIAXpPalCTBY 1 KOPYIIIl; e)
BCTAHOBJICHHIO €THYHUX HOPM TIOBEIHKM AKI[IOHEPIB, CHIBPOOITHHKIB Opra-
Hizarii (pipm) Tomo.

Sk Bigomo, came y OaHKIBCbKill cdepl pU3HKM HaliBaxkue MiJJaloThCs
KUJIbKICHOMY aHaJIi3y Ta OLIHII 1 CTAHOBJIATH Ha CHOTOJIHI CEPHO3HY 3arpo3y st
JismbHOCTI OaHKIB. 3BiACH CTae 3pO3yMiIMM, IO CBOTO HAHMOMIMPEHIIIOro
PO3BHUTKY «KOMIUTa€HC» 3100yB y OaHKiBChKil cdepi. [Tigpo3ninu GaHKIBCHKHX
YCTaHOB, fKi peali3yloTh (YHKIIIO MEpeBIpOK, SK MNPaBUIO MaiOTh HAa3BY
«Kommnaency abo «Kommiaenc-koHTponby. Ha HUX moxiafaeTbes (yHKILS
BHYTPIIIHBOTO KOHTPOIO ()iHAHCOBUX PECYpCiB, SIKMH NPOSBISETHCS Yy: a)
BUSIBJICHHI PETYIIPHOrO PU3UKY Horo o0miky; 0) KijbKicHiM oniHIi HMOBIpHOCTI
BUHUKHEHHS 1 MOXJIMBMX HACIIJKiB PEryISTOPHOTO PU3UKY; B) MOHITOPUHTY
pEryaspHOTO PU3MKY, BKIIOYAIOYM aHai3 HOBUX OaHKIBCBKHUX MPOAYKTIB i
METO[IB iX peanizallii Ha MpeAMET PEeTyIIpHOrO PU3UKY; I') KOOPAUHALIT Ta yJacTi
y po3po01i 3aX0AiB MO0 3HIKCHHS piBHﬂ PEryJIATOPHOTO PH3HKY; 1) po3po6ui i
JIOBEIICHHI JI0 OpraHiB YNPAaBIIHHSA 1 KEePIBHHUKIB CTPYKTYPHHX HIZ[pOBILlJ'IlB
peKOMeHIalid 3 YOPaBIiHHS PETYIATOPHUM PH3HKOM; €) MOHITOPHHTY
ed)eKTHBHOCTi ynpaBmHHs( PCTyJISTOPHHM  PH3HKOM; €) yJacti y po3p06u1
BHYTPIIIHIX I[OKYMGHTIB 3 ynpaBmHHs[ PEryJIsTOPHHM PH3HKOM; )K) BUSIBIICHHI

KOH(I)J'IIKTy lHTepeCIB y HISIJ'II)HOCTI OpFaHISaHll Ta
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il crmiBpoOITHHKIB; 3) aHaji3l TMOKAa3HUKIB JMHAMIKH CKapr (3BEpHEHb, 3asB)
KJIIEHTIB 1 aHali3i JOTPUMAaHHS KPEIMTHOK OpTraHi3alli€l0 NpaB KII€HTIB, K)
aHaJTi3i eKOHOMIYHOT JIOLIIBHOCTI 1 ayTCOpCHHTY TOCHyr i (a00) BUKOHAHHS
poObit, 1o 3abe3neuyloTh 3AIHCHEHHS KPEJUTHOK OpraHizali€lo OaHKiBCHKHMX
omepauiif; J1) ydacTi y po3poOLi BHYTpILHIX JOKYMEHTIiB, CIPSIMOBAaHUX Ha
IOPOTUII0 KOMEpLiHHOMY HifKyIly Ta KOpYILiH; M) ydacTi y po3poOui BHY-
TPILIHIX JOKYMEHTIB i oprasizanii 3axofis, CIIpSIMOBAHUX Ha JOTPUMAaHHS IPaBHII
KOPIIOpaTUBHOI MOBEIIHKH, HOPM NpodeciiiHol eTUKY; H) yJacTi y Mexax CBO€]
KOMIICTEHIIT y B3aeMOJii KpeAWTHOI opraHizamii 3 HarJIIOBHMH OpTaHAMH,
CaMOpETYNIBHUMU OpraHi3allisiM{, acolliallisMU Ta y4acHUKaMM (piHAaHCOBUX
PHUHKIB; 0) IHIMIMX (YHKLISAX, [OB’S3aHUX 3 PEryIATOPHUM PH3UKOM, ILIO
nepen0aueHUX BHYTPILIHIMHU JOKyMEHTaMU OpraHi3alii.

VY «MeToanYHNX PEeKOMEHAAIISIX 0J0 BIOCKOHAICHHS KOPIOPAaTUBHOIO
yIpaBIiHHA B OaHKax YKpaiHU», 3a3HAYa€ThCs, 110 KOMIUIAEHC - 1€ AisUIbHICTh
[IOB’s[3aHa 3 JOTPUMAHHSIM BUMOT 3aKOHOJABCTBA Ta BHYTPIIIHIX NPOLEAYP.
Kommaene nepenbavae HEOOXIMHICTh 3HATH, PO3YMITH, JHOTPUMYBATHCS BCIiX
BHMOT 3aKOHOJIAaBCTBAa YKpaiHW, HOPMATHBIB, MTOJIOKEHB 1 MPABUII, BHYTPILIHIX
MOJITHK, CTAHAAPTIB Ta KOAEKCIB 3 UTaHb JisUNIbHOCTI OaHKy [1].

JisumpHICTB, SiKa OB’ s13aHa 3 MPOIIECOM YIPaBIIIHHS PU3UKOM (KOMII- JIAEHC)
NPUANIIA 3 TPAKTHKA €BPONEHCHKUX KOMITaHil 1 Ha0yna IUPOKOTo 3HAUEHHS B
VYkpaiHi 3a ocTaHHI poKH. B cBOO 4epry i KOMILIA€HC-KOHTPOJIIb, SKUI IPUHHSITO
BBOKAaTH KOMIUIEKCHOIO CHCTEMOIO KEpyBaHHS pPHU3UKOM KOMIUIAEHC, IIIO
O3BOJISE ieHTH(]IKYBaTH BHJ PHU3UKY Ta 3JIHCHIOBATH HOTO CHCTEMHUM
MOHITOPHHT, 3a0e3Meuyroun TpH [bOMY Oe3lepepBHY MisJIbHICTH OaHKy Ta
3MEHIIIYIOYH PiBEHb MPOSBY 3arpo3, sKi HOCATh He (piHAHCOBHH XapakTep BTPAT
0aHKy, Ha0yB He MEHII BaroMoro 3HaueHHs . J[0 Takoi cCHUCTEeMH TPHHUHSATO
BIJTHOCUTH: 00’ €KTH 1 IPUHLHITK 3a0€3MIeUeHHsT KOMIIA€HC-KOHTP- OJII0, IEPETTiK
BHYTPIIIHbOOAHKIBCBKMX HOPMAaTHBHHMX JOKYMEHTIB, II0 3a0e3lNeuyioTh
peanizaliiio KOMIIa€HC-KOHTPOJIO Ta CYKYNHICTh BHYTPIIIHIX OpraHiB O0aHKY, sIKi
3/1IHCHIOIOTH KOHTPOJIb.

Jlo 00’€KTiB KOMIUIA€HC-KOHTPOJIIO BiIHOCSTB: a) YINpPaBIiHHS KOH(IIIK-
TaMHU 1HTEepECiB, 110 MOXKe BUHUKHYTH MK BaHKOM 1 Kii€HTaMH 3 0JiHi€l CTOPOHU
Ta M baHkoM i1 #oro mpauiBHUKamu 3 iHIIOI; O) IiSUIBHICTH IMOB’A3aHY 3
3arnobiranHs y4yacrti 0aHKYy, SiKa CylepeYuTh BUMOTaM YHHHOTO 3aKOHO/IaBCTBA; B)
pobory 3 iHpopmali€ro Ta 11 3aXUCT; T) GYHKLIOHYBaHHS €TUYHUX CTaHAApTiB. B
CBOIO Yepry, KOH(ITIKT iHTepeciB pO3IIISIA€ThCA SIK NPOTUIIS MK MAafHOBUMH Ta
IHIIMMH iHTepecaMu cy0’eKTiB (iHAHCOBOTO PUHKY, Y pe3yibTari yoro aii (abo
Oe3IisIbHICTE) OJHI€l CTOPOHM NPHHOCUTH 30uTKM (abo BegyTh [0
HEIOOTPUMAHHS JIOXOJIIB JPYrOK CTOPOHOK) YW HOCHTH iHIINI HEraTHBHI
HacHiAKM JUIs iHIIOT cTopoHu [2]. Biarak 1mo misyibHOCTI MOB’s3aHOl 13
3ano0iraHHsIM ydacTi 0aHKy, sika CYIIepeYnTh BUMOTaM YHHHOTO 3aKOHOAaBCTBA
BIJTHOCSITh: (hiHAHCYBAHHS MPOTUIPABHOI JisIBHOCTI, B TOMY YHCJIi BiJIMABAHHS

rpourei yepes orneparii 3 HiHHAME NariepaMu, BiIMABAHHS
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TInenrox M. /1.

JOXOIB OJICPKAHKUX 3JIOYMHHHM IUISXOM 3 METOH BBEJICHHS iX y (DiHAHCOBHUI
000pOT, BHUKOPUCTAHHS 3a00pOHEHOI TPAKTHKH BeJACHHS Oi3Hecy, omeparril
0aHKy, IO MiANagaroTh miag (iHAHCOBHI MOHITOPHHI, 30KpeMa TOTiBKOBI
BaJIIOTO-00MiHHI onepauii [3]. Po6oTa 3 iHpopMmarieto Ta i 3aXUCTOM 3yMOBIIIOE
HOPSOOK PO3KPUTTS OaHkoM iHpopmauii Ta I IPO30pPICTb, OCOOIMBOCTI
BIIPOBaKEHHs 6aHKOM iH(OpMAaIiiHOT MOJIITUKY, TOPAAOK HalaHHS iH(popMaLil
PO KJIi€HTiB OaHKY Ha BUMOI'Y YIIOBHOBaXEHOI'O OpraHy Ta ii 3aXucT.
OyHKIIOHYBaHHS €TUYHMX CTAaHAApTIB y OaHKy IIOB’s3aHE 3 CyMIIIHHUM
BUKOHAHHS MpAlliBHUKAMU CBOiX TPYHOBUX OOOB’S3KiB, JOCTAaTHIM piBHEM
npodeciiiHoi MiATOTOBKM Ta MAOTPUMAHHS IpPaBUWI BHYTPIIIHBOOAHKIBCHKOL
KOpPIOPaTUBHOI KYJIBTYpH.
3Bakalouu Ha Te, 10 B YKpaiHi CUCTeMY KOMIUIA€HC-KOHTPOJIIO MOYaIH

3arpoBakyBaTH 3 2007 poKy i Ha CHOTOJIHI BOHA «HAOUpae 00epTiBy», JOXOIMMO
BUCHOBKY Ipo 1i icToTHMH xapakTep y cdepi PO3BUTKY KOPHOPAaTHUBHOI'O
ympaBiiHHg. OfHak K i Oyab-sSKUi MeXaHi3M PEryillOBaHHS BUMarae ao cebe
MIPUCKITUIMBOT yBaru sk 3 00Ky HayKOBOT, TaK 1 MpakTHYHOI chepu. Yrke choroHi,
3 OTIISIAY Ha €BPOIEHCHKY MPAKTHKY, MOKHA KOHCTaTyBaTH, IO KOMIUIA€HC Ta
HAOTO0 KOHTPOJIb 3aiiMae HAJABAXIIMBY HIlly, pPOJIb SKOI BiIOOpaKaeTbes y
JISUTBHOCTI OO MOTIEPEPKEHHS PO MOXKIIMBI 3arp03H Ta MOSBU PI3HOTO POy
PHU3UKIB, SIKI MarOTh JecTaOUII3yloui O3HAKW MpPOSBY 1 MOXYTh HETaTHBHO
BIUTMHYTHU Ha (QYHKIIOHYBaHHS KOPIOpalliii, yCTaHOB TOIIIO.
1. Memoouuni pexomeHnoayii w000 800CKOHANEHHS KOPROPAMUBHO20 YAPABTIIHHS 6

6ankax Ykpainu. 3ameepooiceni nocmanosoro llpaeninns HBY 6i0 28.03.2007p.

Me 98. URL: http: zakon.rada.gov.m.
2. Onwvim opeanusayuu komniaeHc-koumpoias 6 pamkax CBK: ocnoene npunyunset u

cmanoapmel komnaaenc konmpons. URL: http:www.gaap/biblio/audit/pmctice/.
3. [lonoocenns «llpo 30iticnenns 6ankamu QiHaHC08020 MOHIMOPUH2Y», 3ameepodice

He nocmanosorw [Ipaeninna Hayionanvrnozo banky Yrpainu Ne 189 6io 14.05.2003

p. URL: http: zakon.rada.gov.ua
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OkpeMi acIieKTH NPaBoBOTO PEryIIOBaHHs [IEPETBOPSHHS IPOMA/ICHKHX 06’ €/IHAHb

MoryTtb O.I.

acnipaHm kaghedpu yueinbHo20 npaea Hag4yasibHoO-
Haykoeo20 ropuduyHoz20 iHcmumymy [JBH3
«lpukapnamcbko20 HayioHasIbHO20 yHieepcumemy
imeHi Bacunsi CmeghbaHuka»

OKPEMI ACMNEKTHU NPABOBOIO
PEryJniOBAHHA NEPETBOPEHHA
rPOMAACBKUX OB’€EHAHDb

IMpu pocnimxeHHi npo6ieMaTUKU peopraHizanii rpoMaachbKUX 00€1- HaHb
HEMOXXJIMBO 3alIMIIUTHA 11032 YBarow Taky (opMy peopraHizamii sk Te-
peTBopeHHs. Y HalllOHANBHIHM MPAaBOBIH TyMIIi iCHY€E TIO3HMILS BiAMOBITHO 10 SIKOT
3aKOHO/IaBYe OOMEKEHHS Ha TIEPETBOPEHHSI TPOMAJICBKUX 00’ €IHAHD B IOJITHYHI
naptii i, HaBMaKW, € Oe3MiJCTaBHUM, aJKe BOHO HEOOTPYHTOBAHO 3BYXKYE
MOJKJIMBOCTI TPOMAJICHKUX 00’€JHAHb, MOB’SI3aHUX 13 PO3MOPSHKCHHAM HHUMHU
npaBaMH, sIKi, 3a3BUYaii, Mae Oy/b - sKa iHIIa puauuHa ocoba. [103UTHBHUM €
Te, M0 1€ 3aKOHOJaBYe OOMEKEHHS YK€ YCYHEHe, OCKUIbKH, IiCJISI BHECEHHS
BigmoBimHuX 3MiH 25. 11. 2015 p., peopranizaiis rpomMajgchKoro 00’ €IHAHHS
MOe BimOyBatucsi Oyap-sikuM BuzHaueHuM LK Vkpainu nuisxom. 3BicHO, mpu
TaKOMY TIePETBOPEHHI, MOBUHHI OyTH JOTpPUMaHIi MEBHI YMOBH: BOHO MOKIJIHBE
TIJIBKH Y BITHOIICHHI TPOMAJICBKUX OpraHizalliii, 00 iX 3aCHOBHUKAMH Ta YJICHAMH
MOXYTh OyTh Jyiniie (Gi3u4Hi 0cOOM, SIK 1 B TMOJITHYHHX MAPTisIX; CTATYTOM
rpoMajCbKOi Oprasizaiii Mae PeTymIOBaTUCS HOPAIOK TaKOrO INEPETBOPEHHI,
30KpeMa, Mae OyTH BH3HAUCHO MiHIMalbHY KiJIbKICTh TOJIOCIB JUI NPUNHHATTS
pilIeHHs; Ha PiBHI 3aKOHOABCTBA IOBUHHO OyTH BU3HAUYEHO ITUTAHHS IIPO WICHIB
rpOMaJICbKOT OpraHizaliii, 1110 He € TpOMaJsIHaMU YKpaiHu, ke BOHU HE MOXKYTh
CTaTH WIeHaMHM NoMiTH4HOI maprii [1, ¢. 171].

IMpuknaan aHANOTIYHOTO MEPETBOPEHHS MOXKHA 3HAITHU 1 B MIXKHAPOLHOMY
3akoHoaBcTBi. Tak, cT. 32 31 3HaukoM 1 3axony Jlarsiiickkoi Pecy6niku «IIpo
rpoMajcbki 00’emHaHHS Ta  acowiauii» mependavaeTbcs — MOXKIMBICTB
MepEeTBOPEHHs TPOMAJChKOI OpraHizamii y monituuHy maptito. Llieto HOpMOIO
BUCYBAIOThCS TI€BHI BUMOTU JO TaKOrO NEPEeTBOPEHHS: 1) pillleHHSA Mpo Ie-
PETBOPEHHS MO>XKE IPUMHATHU TiNbKY BUIUM OpraH yNpasIiHHS; 2) 3a 1ie pillleHHS
Mae mporonocyBatu He MeHme sk 200 uineHiB opramizamii - rpomaniH
JlatBiiicekoi PecmyOmiku; 3) mepeTBOpeHHs MOBHHHO OyTH 3AIHCHEHO 3 J0-
TPUMaHHSM YCiX BUMOT 3aKOHO/IaBCTBA, IKUM BH3HAYAETHCS IIPABOBE CTAHOBHUILE
TOJNITHYHMX MapTii; 4) HOBOCTBOPEHA IOJIITHYHA TapTisl TIOBMHHA BKa3yBaTH B
CTaTyTi, IO BOHA € MPABOHACTYITHUKOM TpOMaJchkoi opraHizamii. Takox, mpu
MepeTBOPEHHI IPOMaJICHKOT OpraHizalii y MoJiTHIHY HapTilo JO3BOJIEHO 30eperTn
Ha3BY i CHMBOJIH BiIOBIIHOT TPOMaJICBKOi OpraHiza
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Ioryts O.I1.

IIpu 1pOMY aHAN30BaHMM HOPMATHBHO-TIPABOBAM AaKTOM JOMYCKAETHCS
MOXJIMBICTh IIE€PETBOPEHHS 1 MOJITUYHMX HapTill y IpoMajichKi oprasizanii
(BUMOIH IIOJO IBOTO aHAJOTi4HI BUMOraM IIEPETBOPEHHSA I'POMAJChKOI opra-
Hi3alii B NoJiTHYHY naprito) [2].

VY po3pi3i HpOro MUTaHHS BapTO PO3IMIISTHYTH TaKUM MOMEHT : SIKIIO € He-
MOJKJIMBUM TIEPETBOPEHHSI TPOMAJICHKOI CIIIKK Yy MOJITHYHY NapTito, depes
HEBIIMOBITHICTE CY0’€KTHOTO CKIIaay, TO TaK CaMO, € HEMOXKJIHMBHM IEpPETBO-
PEHHSI TPOMAJICHKOI CIIIJIKM B TPOMAJIChKY OpTraHi3aiilo 3 THX K€ MIpKyBaHb.
OxpiM TOro, Ha Hally ITyMKY, IHIII OUISXA peopraHizaiii TpoMajICbKol CITUIKH B
TPOMAJIChKY OpraHi3aIlifo TaKOX € HEMOXKJIMBAM. MU 3aliMaeMO Taky MO3HIIIIO 3
OTJISIly Ha Te, II0 TPOMAJIChKa CIIJIKa He MOXKe, Hi MPUETHATHCS 10 TPOMAICHEKOT
opraHisaiii, Hi 3JUTHCS 3 HHUM, 1M03asiK, y OyIb - SKOMY BHIAAKy OyIyTh
HEBIMOBIMHOCTI y Cy0’€KTHOMY ckiaii. Taka X CHUTyallisl i3 TPOMaJChKUMH
opraHizalfisiMu, MpoTe B HUX HEMA€ CYTTEBOI HEOOXIHOCTI JUIsl peopraHizaiiii B
TPOMAJICHKI CITIIKH, aJiKe BOHH OE3MepenIKoJHO MOXYTh Ha0yBaTH WICHCTBA B
HHX.

VY BigHOWIEHHI peopraHizauii BUAIB rpoOMaJCbKOro 00’ €JIHAHHSA, MH CXHU-
JsIeEMOCST 10 Tiel ITyMKH, IO peopraHizaiis B pamkax oOfHiel opraHizauiiino -
npaBoBOi (opmMu Mae BigOyBaTucs 0e3 CyTTEBUX OOMEKEeHb. 3BiCHO, HMOBHHHI
OyTu NOTpUMaHi IEBHI yMOBH, Ha 3pa3oK cy0’€KTHOro cKiaay, abo LIoA0 Ie-
PETBOPEHHs IOJITHYHUX MHapTii, aje 3arajJoM Taka peopraHizalis Mae Jo-
myckatucs. Tak, HampHKIaJ, TPOMajchbKa OpraHizalis Mo)ke Oe3NeperIKoHO
HpUETHATUCS O ONaroJiiiHoro TOBapuCTBa YU HaBIAKU.

Crnig 3BepHYTH yBary i Ha Te, IO y Cy4YacHild IMBUIICTHIII MICTSAThCS
JiaMeTpanbHO MPOTHICKHI MO3MIII CTOCOBHO MOXJIMBOCTI IEPETBOPEHHS
HEMiANPUEMHHULIBKUX OpraHizauiii y mnignpueMHunpki. Tak, mepma rpymna
JIOCJITHUKIB CTBEPXKYE, L0 TaKe MEPETBOPEHHS € HEMOXIIUBUM. 30KpeMa, J0
HUX BigHOcHTbcs Menmxyn M. B., sika mpomonyioun BHeceHHs 3MiH go 1K
VKpaiHu, CTOCOBHO pETyJIIOBaHHsS OCOOJIMBOCTEH peopraHizamii, BBaXkae, IO
HEOOXIZIHO 3aKpiMUTH HOpPMY, sika O BH3HAYana, MO0 HEMiANPHEMHUIIBKE
TOBapUCTBO HE MOXKE OYTH IEpeTBOPEHE Y MiANPUEMHHIBKE TOBAPHCTBO a00
MPUETHATHCS 10 HETiIMPUEMHHUIIBKOTO TOBAapUCTBa [3, C. 4].

Taka MOJHMBICTh BUKIIOUAEThCA 1 Yimamiecbkoro JI. B., aprymentyroun
CBOIO TIO3WIIS, aBTOpKa MOCHJIAETHCA Ha Te, IO TaKe TEPETBOPCHHA TPO-
MaJICBKOTo 00’ € THaHHS TPH3BE/IC JI0 3MIHH OCHOBHUX IiJiell HOTO JisUTEHOCTI Ta
BUHUKHEHHS 1HINOT OpraHi3aliifHO-TpaBoBoi (OpMH, sIKa MaTHME Ha MeTi
orpuMmaHHs npuOyTKy. ToOTO, y pe3ynbTaTi Takoro IEpeTBOPEHHS, BOHO
BTPaTUTh HEMiANPUEMHHLBKHNA cTaTyc [4, c. 618]. Bmacue, y maHomy ¢op-
MYJIIOBaHHI € 3€pHO iCTHHH, 00 NpPU MEPEeTBOPEHHI HEIiIIPHEMHHUIBKOT IOpH-
IMYHOI 0cOOM B MiONPHEMHHUIBKY, Tak i BiaOyaeTbes. [Ipore pimeHHS mpo
[epETBOPEHHS NMPUHMAIOTh 3aCHOBHHKHM, i 00Mpaloyy BapiaHT NMEPETBOPEHHS y
HiANPUEMHHUIBKY IOPUIUYHY 0COOY, BOHH CBiZIOMO NPHUIMAIOTh HACIIIKH, IO
TATHE 32 cO00r0 0OpaHa OmIlis.
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[Mpubiunnkom wiei mosunii € i Jlireina O. 0., BoHa CTBEpIKye, IO
HEMIANPUEMHHUIILKANY) CTaTyc ONarolmiiHOi opraHizaimii He3Bakalo4yW Ha
peopraHizaiilo TOBHHEH 3alUIIATHCA He3MiHHMM. Ha aymKy mociigHuii,
OnarofiiiHa oprasizailis He MOxe OyTH peopraHi3oBaHa y OPUAMYHY 0COOY,
OCHOBHOIO METOIO KO € OTPUMaHHs MPUOYTKY I HOro HACTYITHOT'O PO3MOILTY
MDX yyacHUKaMH [5, c. 12]. [nmry no3uuis 3aiimae 303ymsik O. I. HaykoBeup Bene
MOBY IIpO T€, 1110 IOCTYIIOBa KOMEpIIiaji3allis HelliANPHEMHHIIb- KUX IOPHITYHIX
oci0 HeMHHyue IpuBele A0 3MIiHM X MPaBOBOi MOAENI Ha MiANPHUEMHHLBKY
I0pUANYHY 0c00y y THX OpraHizaliifHO-paBoBUX (hopMax, 110 nependaueHi LIt
ocTaHHiX [6, c. 23]. IlinTpumye 3a3Hauenuit ninxin i [Tapyra 1O. I. Bona, BBaxae,
IO TaKe MEepPETBOPEHHS € IUIKOM pealbHUM, a/pke Y PO3BHHYTHUX CHCTEMax
KOpPIOPAaTUBHOI'O IpaBa Ji€ 3arajpHe MPaBUJIO IPO MOXIIUBICTH peopraHizarii
HEKOMEpLilHOI opraHizamii, B pe3yibTaTi $KOI CTBOPIOIOTbCS KOMEPIiHHI
opranizanii, i HaBmaku [7, c. 291].

Jlesiki JOCIITHUKHY, TaKOXK, COIIapU3YIOThCS 3 MOXKIIMBICTh EPETBOPEHHS
HEMiIMPUEMHUIBKOI FOPUANYHOI OCOOM B MiANPUEMHHUIBKY, ajle 3a YMOBH
notpuMaHHs TeBHuUX BuMor. Hampukman, Kydepenko I. M. momyckae Take
MIEPETBOPEHHSI, JIMIIE y TOMY BHIIAKY, KOJW WICHH HEMiIIPHEMHHUIb- KUX
FOPUIMYHUX OCi0 MaroTh MEBHI MaiHOBI mpaBa (MpaBO OTPUMAaHHSA MaiiHa NpU
JiKBifanii abo mpaBo Ha Mail y HemiANPHEMHHIIBKUX KoomnepaTuBax) [8, c. 364].
ToOTO, HEI BHKIIOYAETHCS MOXIIUBICT TEPETBOPEHHS TPOMAJICHEKOTO
00’€THAHHS B MIiANPUEMHHUIBKY FOPUAMYHY 0CO0y, MO3asiK MK T'POMaJCHKUM
00’€THAHHAM Ta HOTO WICHAMH BiJICYTHIH OyIb-SIKHI MaifHOBHI 3B’ A30K.

IOpkeBnu 0. M. cTBepmKye, M0 HEMiINPHEMHHIBKI IOPUANYHI 0COOH
MOXYTh OYTH TEpPEeTBOPEHI y MiANPHEMHUIBKI, aje He Bci. JIOCHiIHUK TIie-
PEKOHAaHHH y TOMY, IO Taka IPOIeaypa € MOXKIIMBOIO TIIKU y BiJHOIIEHHI THX
HEMIANPUEMHULIBKAX IOPUANYHUX OCi0, SIKHM 3aKOHOM HAaJa€Thbesl NPaBO HA
3MIACHEHHS MIANPHEMHUIBKOT JisUIbHOCTI. Binrak, HaykoBelb MPOMOHYE
nepeabaunt B LUK VkpaiHM NONOXEHHS, 3TiHO 3 SKUM TiNBKH Ti HEMiI-
IIPUEMHHIBKI IOPUAUYHI OCOOM, SIKUM 3aKOHOM He 3a00pOHEHO 3JiicHIOBaTH
MiANPUEMHUIIBKY JIiSUIBHICTD, SIKA BIINOBIJa€ METi iX CTBOPEHHS Ta CIpHSe il
JOCSITHEHHIO BIIPaBi IEPETBOPIOBATHCS B MiANIPUEMHHIIBKI I0pUANYHI 0cobH [9, c.
174]. IlinTpuMyI04M TOYKY 30pY, 3TLIHO 3 SKOI0 HEMiANPUEMHULBKI IOPUANYHI
0CcO0M MOXYTh NEPETBOPIOBATHCS B MiANPUEMHHUIIBKI, CITi/T BKa3aTH, 10 SKIIO iM
3a00pOHUTH TaKy TpaHcopMalliro, TO BUXOIOM 3 Wiei cuTyarii Oyne Te, 1m0
rpoMajzcbki 00’enHaHHS OyayTh JIKBiOBYBaTHCA. A michns  JikBimarii
CTBOPIOBAaTUMYTh HOBY IOPUANYHY 0CO0Y, sika Oyne mianmpueMHHIbKo0. TooTO,
TaK 4YM iHaKIIe, MOXKHA 3HAWTH BUXiJ 13 CHUTYyallil, aje y BUNAAKy 3a00pOHH Ha
3IIIHCHEHHS IEPETBOPEHHS 1Ied mpoliec Oy/e 1ie JOBUIMM Ta CKJIaJHIIIUM.

MoskHa 3pO3yMITH 1 TEOPETHKiB, IO BHUCTYMAIOTh NPOTH TaKOi TpaH-
cdopmarlii, ajpke OCHOBHE 3 YOTO BOHHM BHXOMATH - HEMiJNPHEMHHUIIBKA FOPH-

IMYHA 0c00a Ma€ MeBHY CYCIUTEHOKOPHCHY METY, i, Ha iXHIO TyMKY, BOHa
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Toryts O.I1.

HE MOXX€ 3MiHIOBaTucs. SIK BapiaHT, MOXKHa BCTAHOBUTH IPaBUIIO CTOCOBHO

BHU3HAYEHHS HE YHIBEpCAJbHOTO, a CHHIYJSPHOIO NPAaBOHACTYIHUUTBA Y

BiTHOIIEHHI OKpPEMHUX BHJIB TPOMAJCHKOro 00’€qHaHHSA. 30Kpema, MI0/0

pelniriiHux Ta GnaroxiliHUX opraHizamiid. AJpKe Hepili BOJOJIIOTh KyJBTOBUMHU

CHOpyJaMy, pENiridHUM iHBEHTapeM TOMIO, a JpPYri aKyMYNIOIOTb 3HauHi

(iHaHCOBI pecypcH y BHIUISAAI ONArolidHUX TPaHTIB Ta TMOJAPYHKIB, MOXKep-

TBYBaHb. TakiM YHHOM TEBHI 00 €KTH, 1[0 MAIOTh PEJiriiiHe 3HaYCHHS MOBHHHI

CIPSMOBYBaTHCS Ha pEJiridHi mNOTpeOM, a TpaHTH Ta TOAAPYHKH Ha

0aroAifHICTb.

Sk BHCHOBOK, MO’XHAa KOHCTAaTyBaTH, II[0 IO TOTO MOMEHTY, KOJH IOpHU-
OUYHa ocoba 3MOXKe BUIBHO OOMpaTH cIoci0 peopranizaiii, me MnoTpiOHO
«miiitny. TIpote, BBaXkaeMo, IO TIPOMAICHKMM OO0’ €IHAHHSIM BapTO HAlATH
MOKJIUBICTh Ha MIEPETBOPEHHS B i IPUEMHHUIBKY FOPUAUIHY 0CO0Y, a 0COOIUBO,
SIKIIO Take 00’ €THAHHS 3AIMCHIOE MiANMPUEMHHIIBKY iSUTBHICTb.
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Ap0iTpabinbHICTh KOPIIOPATHBHHX CIIOPIiB: HALIOHAIBHI peajtii Ta 3apyOiKHHI JOCBiX

Mputuka KO.[.

JdoKkmop rpuduvyHUX HayK, npogecop, npoghecop
kaghedpu npaesocydods Kuiecbko20 HayioHanbHO20
yHisepcumemy imeHi Tapaca Lllee4eHka

APBITPABIIBHICTb KOPNOPATUBHUX
CMOPIB: HALIOHANbHI PEANII TA
3APYBDKHUMW OOCBIA

BupilleHHs cIOpiB IUIIXOM 3BEPHEHHS JO MIXHAPOAHOIO KOMEPLiHHOro
apOiTpaxy € JOBOJI MONIYJSPHUM y KOpPIOpaTHBHOMY cepemoBuini. IlepeBaru
apOiTpaxy 1J1sl Y4aCHUKIB KOPIOPATUBHUX BIIHOCHH € OUYEBUIHUMM: LIBUJIKICTh
posrisny,  KOHQiNeHiiHICTh, MOXIUBiCTE  BUOOpY  apOirpa,  skuit
CHeLiali3yeThes y cdepl KOpIopaTUBHOIO IpaBa Ta yIpaBIliHHS TOLLO.

CBiueHHSIM TMOMYJISIPHOCTI apOITPaKHOTO PO3MIAAY KOPIIOPATHBHUX
CTOpiB € yKcieHHi cratuctuyHi Aani. Tak, y ®PH TpeTtuHa ycix KOpHOpPaTUBHUX
CIIOPIB PO3MIISAAEThCs TpeTeiicbkuMu cynamu [1]. Jlo Toro », Hapasi MOXeMO
KOHCTaTyBaTH TEHJCHIIIO 10 301IbIICHHS KiJIbKOCTI KOPIIOPATUBHUX JIOTOBOPIB,
SIKI MICTSITB apOiTpajkHe 3aCTEPEKCHHS.

TIpoTsiroM OCTaHHIX POKIB y MDKHApOJAHOMY KOMEpIiHHOMY 000pOTi
apOiTpak CTaB OJIHIEI0 3 HE0AraTbOX ANBTEPHATHB PO3TJISALY KOPIOPATUBHHUX
CIIOpIB, 3Ba)KAIOYM HAa HABEJICHI BUILE INEpPEeBard BHPIIICHHS BIAMOBIIHOI Ka-
TEropii CopiB Mi>KHAPOJAHUM KOMEPIIIITHAM apOiTpaxeM.

BopHouac, He yci TpaBOMOPSAKA 3 OJHAKOBOIO JIOSUIBHICTIO CHPUIHSUIIN
MOXITHBICTh HaJ[aHHS y9aCHUKaM KOPIIOPAaTHBHHX BiJIHOCHH IIpaBa Ha 3BEpHEHHS
JI0 TpeTeHChKOro cymy. 30KpeMa, JOBOJI CKIIAQIHUMU JJIs BUPIIIEHHS BUSBUINCS
CIOpH, MOB’s[3aHi 3 peanizalli€lo NpaB yJaCHUKIB T'OCHOAAPCHKUX TOBAPUCTB Ha
YIIPaBIiHHS I0PUANYHOIO 0CO00I0.

OpHi€lo 3 03HAK aBTOPUTETHOI'O MIXKHAPOJHOTO apOiTpasky € MOXKIUBICTD
nepeAayi Ha IOro posrisa IIUPOKOTO KOJIA €KOHOMIYHHX, y TOMY YHCII
KOpPIOPAaTUBHUX, CIIOPIB.

3ayBakuMo, 110 Y 6araTbox NMpaBoNoOpsIKax apOiTpabiIbHICTh CHOPIB JUIs
MDKHApOJHOTO KOMepLiifHOro apOiTpaxky Ta BHYTPIIIHBOTO —apOiTpaky
(TpeTeiCchKOro cyly) BU3HAYAETHCS MO-PIZHOMY.

Tak, 3akon Ykpainu “IIpo MmikHapoaHui koMepLiiiHuii apbitpax” [2] y u.
4 cr. 1 mepenbadae MOXKIMBICTE MPAMOi 3a00POHU Ha PO3III NIEBHUX CHOPIB Y
MDKHApOAHOMY apOiTpaki HIUIIXOM 3aKpilIeHHsA ILi€i 3a00poHM y 3aKoHi. Y
BUIMAJKY BiICYTHOCTI Takoi 3a00pOHM 3rifHO 3 4. 2 CT. 1 JaHOTO 3aKOHYy 1O
MDKHapOJHOTO KOMEpI[IHHOTO apbiTpaxxy MOXYTh 3a YTOJOK CTOpIH
nepenaBaTHCs: (a) CIOpHY 3 AOTOBIPHUX Ta 1HIIMX LUBITBHO-NPAaBOBUX BiJIHOCHH,
[I0 BHHHUKAIOTH TpPU 3HIHCHEHHI 30BHIIIHBOTOPTOBENBHUX Ta IHIIMX BHIIB
MIXKHAPOJIHUX EKOHOMIYHHX 3B’SI3KiB, KO KOMEPIiHHE ITi/-
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IIpuruka FO. 1.

MIPUEMCTBO X04a 0 OJIHIET 13 CTOPIH 3HAXOUTHCS 32 KOPIOHOM, a TaKOX (0) criopu
MIANPUEMCTB 3 I1HO3EMHHMMH IHBECTHIIISIMM 1 MDKHAPOJHHUX 00 ’€IHaHb Ta
opraHisaiiii, CTBOpeHHX Ha TepuTopil YKpaiHu, MK CO0O, CIOpH MK ix
YYaCHHKaMH, a TaK caMo X CHOpH 3 iHIIUMU cy0’eKTaMH IpaBa YKpaiHu.

Ilocnogapcbkuii nmponecyansHuil kojekc Ykpainu [3] He nepenbauae
ap0OiTpabiIbHOCTI KOPIOPATUBHUX CIIOPIB, 32 BUHATKOM HOpMU a03. 1 4. 2 cT. 22,
BIJIMIOBIAHO 10 5KOI criopu, nependaveni . 3 u. 1 cr. 20 I'TIK, mo BuHUKaOTH 3
JIOrOBOPY, MOXKYTh OYTH Iepe/laHi Ha BUPIIIEHHS MiXHAPOIHOIO KOMEPLIHHOTO
ap0OiTpaxcy JMIIe Ha MiICTaBi apOiTpa)kHOI YroaH, YKIaJeHOi MK IOpUIUYHOIO
0c00010 Ta BciMa 1i ydacCHUKaMHU.

Pasom 3 Tum, I'TIK He 3a3Hauae mpo Te, 4M NOBHHHA O3HAY€Ha YrojAa
BUKJIAJIATUCS Y BUIJIAI OKPEMOTo J0roBopy abo ii Moke OyTH BKIIOYEHO 0
CTaTyTy HOpUIMYHOI 0coOM y (opmi apOITpakHOro 3acTEepexeHHs. Takox y
YUHHOMY 3aKOHOJABCTBI YKpaiHU BifICyTHs Oyab-siKa KOHKpPETU3allis 3MiCTOBHOI
YaCTHHU TaKol yroJu.

IMuranns mozao apOiTpabiIbHOCTI IpeMeTa CIOPY MOXKE CTAHOBUTH IIEBHY
CKJIaJIHICTh, SKIIO CIHip CIiAy€e 3 BIJHOCHH, SKIi HE MOXHa OJHO3HAYHO
KBaTi(iKyBaTH B SKOCTiI IMBIJBHO-TIPABOBUX. Pa3oM 3 THM, KOpIIOpaTHUBHI
BiTHOCHHH B LIJIOMY, Ta aKIiOHEPHI yroiu 30KpeMa, 0e3CyMHIBHO, HAJICKATh J10
YKclIa IUBUIBHO-TIPABOBHX. TakMM YHHOM, IX HEOOXIJHO BBakaTh apOiT-
pabinbHUMHU.

Ha nymxy JI. B. Crenanosa, HaBpsi 9u Oy/Ib-SKUH MIPABOIIOPSIOK JOITYCTHB
O0u apOiTpabiIBHICTh aOCOJMIOTHO YCIX KOPIOPATHBHHUX CIIOPIB, OJHAK JKOJICH
PO3BHHYTHI MPABOMOPSIOK HE 3HAE MOBHOI HEapOITPaOIILHOCTI TaKHX CIIOPIiB

[4].

HeBu3HaHHS MOXJIMBOCTI PO3IJISALY KOPIIOPATUBHUX CIIOPIB y MiXKHa-
pOIHOMY KOMEpIiiiHOMY apOiTpaki 3yMOBIIOE CTBOPEHHS XOJJIWHTOBHX
KOPIOPATHBHUX CTPYKTYpP HAI[IOHAILHUX KOMIIAHIN B 3apyOIKHUX FOPUCAUKITIAK,
3aKOHOJABCTBO SIKMX HaJa€ MOXJIMBICTH IepeJaBaTH KOPIOPATUBHI CIOPU Ha
PO3IIISL MIXXHAPOJHOTO KOMEPIIIHHOTo apOiTpaxy.

3ayBakuMo, IO 3HAYHA KUIBKICTh AaKLiOHEpiB YKpaiHCBKUX KOMIIa-
Hilf-Cy0’€KTiB BEIMKOI0 MiANPUEMHHITBA € IHO3EMHUMH IOPUIMYHUMU 0cOOaMU
i, BIAMIOBIHO, Y BHIAAKY YKJIAJICHHS MK HUMHU apOiTpaXHUX Yo, BiAMOBImHI
CIOpU MiANOPSIKOBYBATUMYThCS iHO3EMHOMY IIPABY.

B koHTeKCTI 03HaueHOT MPOOIEMAaTHKY 3HAYHUI IHTEPEC CTaHOBUTH JIOCBIT
BUpIIIEHHS NHUTaHb apOiTPabiIbHOCTI KOPIOPATHBHUX CIOPIB y 3apyOiXKHUX
IIPAaBONOPAAKAX. 3a 03HAKOIO BU3HAHHS apOiTpabinbHOCTI KOPHOPATHBHUX CIIOPiB
3apyOiKHI IPaBONOPSIKY MOKHA MOJIIUTH Ha TPU TPYIIH.

Jo nepioi rpynu Hajexarth KpaiHy, B IKUX KOPIIOPATHBHI CIIOPH TIOBHICTIO
BUKITIOYEHI 3 KOMIETEHILIi TpeTeichKkux cyamiB. B sKoCTi mpukiagy MOXHA
HaBecTH BeHecyeny. HeBu3HaHHs apOiTpaOiIBHOCTI KOPIOPAaTHBHUX CHODIB,
Iepim 3a BCe, 3yMOBJIICHE Oa)KaHHSAM JIepKaBH ‘‘3aXUCTUTH IOPHIUTHHX
0Ci0-pe3u/ieHTiB  BiJl HEOOXiJHOCTI BHUKOHAHHS pIllIEHb MiKHAPOIHOTO

apOiTpaxy. 3a3Ha4MMO, IO MOIi0HA AepiKaBHA MOJITHKA, SIK MPaBIJIO, 3Y-
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MOBITIOE HETAaTHBHI HACITIJIKU, OCKIJIbKH BIUTMBA€E HA IHBECTHUIIIHHY TPUBAOIUBICT
nepkaBu. BoyeBuab, 1HO3EMHI IHBECTOPH YCBIJOMIIIOIOTH PH3HMKH Mepeaadi
CIIOPY 3 BEIMKHMHU JP)KaBHUMH KOPIIOPAI[ISIMM Ha BUPILICHHS HAI[IOHAJIBLHOTO
Cyay BiATIOBIIHOT JiepKaBu.

Jpyry rpyiry Kpaid MOXHa BU3HAUUTU IIOMIPKOBaHO IpoapOiTpaxHoo. 1o
HuX HanexxaTb Opanuis, lIBelnapis, benbris Ta ABcTpis. 3arajaoM B 03Ha4EHUX
[IPaBONOPAIKAX  BU3HAIOTbCA  JiMCHUMHU  apOiTpakHi  3acTepexeHHs Y
3aCHOBHHMIIBKUX JTOKYMEHTaxX Y CIIOPaX, SIKi CTOCYIOTBCS JICTITUMHOCTI DillICHB,
110 OpUMMAIOTLCS 3arajJbHUMM 300paMU yJacHHUKIB TOBApPUCTBA 3 OOMEXKEHOIO
BiAMoBifanbHiCTIO. BoxaHowac, apOiTpaOiLIbHICT, KOPIOPATUBHHUX CIIOPiB
CTaBUTHCS MiJ CYMHIB y BHIaJKaX, KOJHU TpeTeiicbka yrojza abo apOiTpaxxHe
3aCTEePEXKEHHS NPO PO3IVISL] BHYTPILIHIX KOPIOPATHUBHUX CIIOPIB MICTHTBHCS Y
3aCHOBHHUIIBKMX JOKYMEHTaX, SKi MiJNUCYIOThCS, SK IPaBWIO, JIUILIE
3aCHOBHUKAaMH BiJINIOBiJHOI I0puIuuHOI ocobu. Ocodu, sIKi CTaI0Th y4aCHUKaMH
3rofioM (HaIpUKIaJ, BHACTIJOK PUAOAHHS KOPIOPAaTUBHUX IIpaB), 3a3BUYail He
MIANUACYIOTh BIAMOBIHI 3aCHOBHHUIBKI JTOKYMEHTH 1, BIITOBIAHO, y BHUIAIKY
BUHUKHCHHS CIIOpPY O3HAYeHE BHINE ITOJIOXKCHHS 3aCHOBHHIBKHX JOKYMCHTIB
HAJ/Ia€ MOXKJIMBICTh YHUKHYTH BUKOHAHHS apOITPaKHOTO PillICHHS.

Jlo TpeThol rpyIu HaJIeXKAaTh KpaiHH, SIKi MAIOTh HAHOLIBII TpoapOiT- pakHi
KoHIIemil apOiTpabinbHOCTi. J[0 TakuX KpaiH Hanexarh Itamis Ta DiHIAHIIS,
(dbopmabHi BUMOTH JI0 JIHCHOCTI apOiTpaKHHX YroA Yy SKHX € MaKCHMAJbHO
CTIPOIIECHUMH.

Taxk, BignosigHo /10 cT. 34 (1) 3akoHoxaByoro Jlekpery Itanii Big 17 ciuns
2003 p. cTaTyT KOMIaHil MOXe repeadadaTH, 10 BCi CIIOPU MiXK ydaCHUKAMH Ta
CIIOPH MIXK YYacHHKAMH Ta KOMIIAHI€ OYAyTh BHPILIYBATHCS MUITXOM
apGitpaxy [5].

BinnosigHo mo po3ainy 3 (1) riaBu 24 AKTY po TOBapHCTBA 3 0OMEKEHOIO
BignoBiganpHicTI0O @innsgunaii 2006 p. MONOXKEHHS CTAaTyTy TOBapUCTBa 3
00MEXEHOIO BIANOBIAANBHICTIO PO apOiTpaXKHUII MOPSIOK BUPILIEHHS CIIOPIiB €
00OB’SI3KOBUM JUIS CaMOro TOBapUCTBA, HOro YYacHHKIB, paau IUPEKTOPIB,
HaIAA0BOI Paju, YHPaBISAIOUOTO AMPEKTOPa, ayIUTOpiB KOMIIAHII B SKOCTI
apOiTpaXHOro 3acTepexeHHs, nependadeHoro 3akoHoMm “TIpo apbitpax™. o
TOTO 3K, IOJIOXKEHHS CTAaTYTY IIPO 3BEPHEHHS 10 apOiTpaxy y Cropax LIoAo0 [paBa
Ha BUKYII a00 II0/10 LiHU BUKYITY TAaKOX € 000B’I3KOBUMH JUIS CTOPIH y criopi [6].

TenzaeHwUis 10 BU3HAHHS O1MCHOCTI apOiTpaXKHUX 3aCTEPEKEHD y CTATYTHUX
JOKYMEHTaX, 10 CTOCYIOTHCSI KOPHOPAaTUBHUX CIHOPiB, crocTepiraerscs y OPH

[7].

MosnuBicTh mepefaui 10 MIDKHApOJHOTO KOMEPIHHOro apOiTpaxy
LIMPOKOT0 KOJIa KOPIOPATHBHUX copiB gomyckaerbes 1y IlIBemii. Tak, Bin-
noBigHO 110 cT. 1 ApOitpaxkHoro Akry IlIBernii 1999 p. npenmerom apOiTpakHOTO
PO3TISIAY MOXYTh OYTH OyIb-sKi CIOpPH, 3 SIKUX CTOPOHH MOXYTh YKIIACTH

MHpPOBY yroxy [8].
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[MizcymoByr0OUH BHKJIAJCHE, 3a3HAUYUMO, 1110 'y 1999 p. Komicis OOH 3 mpasa
mixkaapoanoi Toprisii (FOHCITPAJI) Busnaunia npoGiiemMy apOiT- pabiibHOCTI B
SIKOCT1 OJIHOTO 3 HANPSAMKIB mojaanbInoi yHidikanidHoi pobotu. OaHak, BKa3aHe
JOCII/DKEHHSI HE OTPUMAJI0 HAJIEKHOTO TIPOJOBXKEHHS, OCKUIBKA AEIKHUMHU
JepkaBaMH IUTaHHA apOiTpaOiNbHOCTI PO3IJIAJA€THCA SK BTIPYYaHHSA Y
BHYTpILITHE NPAaBOBE PETrYJIIOBAHHS.

PazoM 3 TuM, BU3HAaHHA apO6iTPabiAbHOCTI KOPIOpPAaTUBHUX CIIOPIB BOa-
YaeTbCsl OOIPYHTOBAHMM 1 IOBHHHO MAaTH HACJiJKOM CYTT€BE 30LIbLICHHS
apOiTpaxHO1 i, IK HACIiOK, IHBECTUIIHHOI TPUBAOIUBOCTI JEPIKaBHU.

1. Duve C. Arbitration of Corporate Law Disputes in Germany / Arbitration in Germany:
The Model Law in Practice / edt. by Bokstiegel K.-H., Krdll S.M., Nacimiento P. The
Hague: Kluwer Law International, 2008. P. 976.

2. Ilpo misxcnapoonuii komepyitinuii apbimpadic : 3axon Yxpainu 6io 24 momoeo 1994 p.
Ne 4002-X11 // Bioomocmi Bepxognoi Padu Yxpainu. - 1994. - Ne 25. - Cm. 198.

3. Tocnoodapcwruii npoyecyanvhuii kooeke Ykpainu 6io 6 aucmonaoa 1991 p. Ne 1798-XI1
//Bidomocmi Bepxoenoi Paou Yxpainu. - 1992. Ne 6. - Cm. 56.
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Raxon. 2012, Ne 3. C. 26.
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6. Limited Liability Companies Act of Finland (624/2006; amendments up to 981/2011
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PekoBa X.O.

acnipasum kaghedpu yueinbHozo npaea Ne 2
HayioHanbHO20 OpUOU4HO20 YHieepcumemy iMeHi
Slpocnaea Mydpozo

CYTHICTb nOCNnyru B EKOHOMIHHOMY TA
NMPABOBOMY PO3YMIHHI

B ropuanyHiii Haylli BH3HAYCHHS «IOCIYI'M» SIK MPABOBOI KaTeropii BH-
KIuKae Bemukuid iHTepec. Ilicias mpuitHstTs LluBinbHOTO KOIekcy YkpaiHu
(16.01.2003 p.) xaTeropist «Imociayra» OoTpuMaia 3aKOHOJABYY PEriIaMEeHTALlilo.
OpHak, He3Ba)Kalouy Ha MPOTPECUBHUHN XapaKTep TaKOTO KPOKY, BU3HA-
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CyTHICTB MOCITYTH B €KOHOMIYHOMY Ta ITPABOBOMY PO3yMiHHI

YeHHsI OCITYTH TakK i He 3allPOIIOHOBAHO 3aKOHOABIEM, HE3BaXKal0UX Ha Te, [0
MOCJIyTa pO3IIIAJAEThCS K CAMOCTIHHHI 00 €kT muBLIbHUX mpaB (ct. 177 1K
VYkpainn).

3yIMUHUMO yBary Ha mpo0jeMi BU3HAUCHHS KaTeropil «mociyray.

Tepmin «mociayra» Oy ynepiie 3anpornonoBas JK. b. Ceem y itoro po6ori
<“raiie d’Economic Politique» y 1803 poui. Ha mnowarky XIX cromitrs
(dpaniy3cekuii ekoHoMicT ®penepik bactia NpuHIIOB 10 BHCHOBKY, IO CYC-
MIBHUE PO3BUTOK CKJIAJAETHCS 13 TIOCIYT, K1 JFOM HAJAal0Th OJJMH OJHOMY. Bin
pO3MIIAIAB TOCIYrH SIK AiSIbHICT JIIOJICH, sKa nepeadadaeTbes Ui JIHOJeH 1
CIIOXKUBAETBCS JIOABMU. Sk Oynb-fiKa MifbHICTb, BOHA MaTepiali3yeTbecs Y
CIIOXKHMBUIIl BAPTOCTI, a MPE/CTaBICHa B TaKiil IKOCTI IOCIyra cTae ToBapoM. B
cBoto uepry, E. M. AraGaObsiH BU3HA4a€ MOCHIYTY SIK KOPUCHUM e(eKT, sSKuii
BUHUKa€ B IIPOLECi NPOAYKTUBHOI MHpali SK IiIecHpsMOBaHOI isUIbHOCTI.
Kopuchuii edext € He 10 iHIIE SIK CYKYNHICTh KOPUCHUX BJIACTUBOCTEH, fIKi
CHpsIMOBaHi Ha 3aJI0BOJICHHS II€BHOI OTpeOu roaunH [ 1, c. 24]. 3a BU3HaYeHHIM
®. Kotnepa, mocimyra - 1e 00’€KTH NpOJaxXy y BUINIAAL Aid, BUron abo
3aJ0BOJIEHHA. 3 LIbOIO BUILIMBA€, L0 MOCIYIM HE 30epiraioThCsa 1 KIHEHTY
MPOTIOHYETHCS IIOCh Take, 0 He Mae marepianbHoi ¢opmu [2, c. 638]. A. L
Tl'opaniH mig MOCIYrol0 po3yMi€ BaXKIMBY EKOHOMIUHY KaTeropilo, sKa €
KIIOYOBUM IIYHKTOM A HPaBUIBHOIO PO3YMIHHA CYTHOCTI IIPOLECIB
oOciyroByBaHHsL... [3, c. 31]. M. B. PocuHChbKMi IPUXOAUTH 1O BUCHOBKY, 10
mociayra - 1e cneun@ivyHa TOJNITUKO-SKOHOMIYHA KAaTeropis, sKa BHPAXKaE
BITHOCHHH TIpalli, SKa peai3yeThcsi 0e3MocepeiHbo SK KOPUCHHUE epeKT Ii-
STTBHOCTI 1 sika QyHKIIOHY€E B 06a3i criokuBanHs [4, ¢. 10].

VY TiryMauHOMY CJIOBHHKY POCIHCHKOT MOBH «IIOCITYTa» PO3YMIETHCS SIK Jisl,
II0 MPUHOCHUTH KOPHCTH, JOTOMOTY iHIIOMY. TakuM YWHOM, BCE€ 3BOJHUTHCS IO
IBOX IIOB’SI3aHMX MDK COOOI0 €NeMEHTiB: METH, SIKOI IOCIyra CIyXUTb
(«moroMoray, «KOpUCThY), 1 3ac00aM JTOCATHEHHSI Li€i MeTH (BUMHEHHS THM, XTO
Hajiae nocnyry, aii). O0’€JHaHHS I[UX EJIEMEHTIB €, HEOOXITHUM IS B IIIICHHS
BignosigHoro nousATTs. Y 1K Vkpainu MoBa iijie mpo mociiyru came siK po MeBHi
nii. OTKe, MOHATTS «IOCIYTay MOXe BXXHBATHCS JUISA MO3HAUSHHS CAMUX PI3HUX
SIBHIIL, SIKI MOHA 00’ €IHATH B JIBi Ipymu: 1) eKOHOMIUHI; 2) MpaBoBi.

{ono eKOHOMIYHOTO 3MICTY TOCIHYTH, TO «IOCIyra € He W0 iHIIe, 5K
KOpHCHa Jiisl Tiel 4u iHINOI CIIOXKHMBYOI BapTOCTi - TOBapy 4w, mpari 4m» [5, c.
203-204]. 3 nmaHOro BM3HAUYECHHS BUILIMBA€E, L0 PKEPEIOM MOCIYTM MOXYTb
BUCTYNATH MarepianbHi Onara (pedi, ToBapu). ToBap Halae MoOCIyry THM, IO €
MPEIMETOM CHOXXKHBaHH:], TOOTO caMme IIEBHY CIIOXKHMBUY BapTicTh. Cnim Takox
3a3HA4YMTH, IO CMOXKMBYA BAPTICTh MOXKE MICTUTHCS HE TiIJIbKM B TOBapi abo B
peuax, ajne i B MeBHil isUIBHOCTI, IHIIMMU CJIOBaMH B Tipani. Buxoasuu 3 uporo,
MIOCITyTa SIK CIIOXKHBYA BapTiCTh MOXKe OyTH abo MaTepiabHOIO (HagaHHS HOCTYT
3a JIONOMOTOI TOBapy, pedi), abo HemaTepialbHOW (HaJaHHS MOCIIYTH Mpaleko
[6, c. 9], HanpuKITa, HATAHHS TOCITYT MEAMYHOTO XapaKTepy).
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Posnogin mociayr Ha MaTepiaiipHi i HeMaTepialibHI TIATPUMYETHCS B
niteparypi. Tak, M. B. Kpotos BBaxae, 1110 B 3aJI€)KHOCTI Bijl TOTO, B sKiii (hopmi
BUPAXKAETHCS PE3YNIbTAT AISUTLHOCTI 3 HAJJAaHHS TTOCIYT, @ TAKOXK B 3aJICKHOCTI BiJ
TOTO, YA MOXX€ OYTH TapaHTOBAaHUI TMO3MTUBHHUI pe3yNbTaT Ili€i AisIBHOCTI,
PO3PI3HAIOTL TOCIYrHM MaTrepianbHi 1 HeMaTepiaibHi. MaTepialibHi TOCIYyTH
OTPUMYIOTh 00’ €KTHBOBaHUI1 BUpa3 a00 B MPEeaMETI IPUPOIH, a00 B 0COOUCTOCTI
CIIOXHBaYa MOCIyr. BOHM 3HaXOSTh CBOE BUPaKEHHS B CTBOPEHHI HOBOT peui, Tl
nepeMillieHHsI, BHECCHHS B Hel 3MiH 1 T.4. Jlo MaTepiaibHUX MOCITYT BiTHOCATHCS
TaKOX Ti, Ki BTUIIOIOTBCS B OCOOMCTOCTI caMoi JIOMUHM (HAIPUKJIIAJ, MOCIYTH
nepykapsi, IOKTopa, nepeBisHuka). [Ipu poMy pe3yabTaT MaTepialbHUX MOCTYT
MOXe OyTH TapaHTOBaHMU MMO- CIyroAaBleM. s HeMaTepialbHHX MOCIYyT
XapakTepHO Te, IO MiSUIbHICTh IOCIYroaBLs HE BTUIIOETHCS B ypEeUEBICHOMY
pe3ynbTaTi, a TaKoX Te, IO IOCIYroAaBellb HE TapaHTye OCATHEHHS
MIPOIIOHOBAHOTO TO3UTHUBHOTO pe3yibrarty [7, c. 538]. 3a cmoBamu B. L
BopucoBoi, nociyra - 1e HeBHe MarepianbHe 0Jiaro, ke HaJaeThCs OJIHIEIO
0c00010 (BHKOHABLIEM) Ta CHOXHBAEThCA IHIIOW 0CO0OK (3aMOBHUKOM) Y
Ipolieci BYNHEHHSI BUKOHABIIEM IEBHUX Jili a00 31iHCHEHHS MEBHOI AisJIbHOCTI
[8, c. 268]. HaBmaku, 1. B. JXXuninkoBa BBaxkana, Mo ToOcCiayra - Li¢ IEBHE
HemarepiajibHe Oyaro, SKe HAJa€TbCs OJHIED 0CO000I0 (BUKOHABIEM) i
CIIO>KUBA€ETHCS 1HIIOI 0CO00I0 (3aMOBHUKOM) y HpOLIECi BUNHEHHS IEBHUX Jiif
a0o0 37iliCHEeHHS NMEBHOI AisUTbHOCTI. BogHouac /i 3aMOBHHKA 3a JIOTOBOPOM
MoCyyra, He3BaKaroun Ha 11 HeMaTepialibHy CYTHICTh, BUCTYIIAE SIK TIEBHE 0Jiaro,
3apajii SKOTO BiH 1 BCTYyIA€ y TOTOBIPHI BiTHOCHHU. SIKOM MOCyra He MaJia TaKkol
SIKOCTi, TO BOHA HE BUCTYyIaJa 0 peIMETOM OaraTboX BHUIIB foroBopis. Came asst
OTPUMAHHS HEMATEPiaJIbHOTO KOPUCHOTO eeKTy il (IisNTHHOCTI) BUKOHABIIS 10
HBOTO 1 3BEPTAETHCSA 3aMOBHUK [9, ¢. 267-268].

TakuM YHHOM, TIOCNTyra B €KOHOMIYHOMY CEHCI IIMpIIEe TMOCIyrd B ii
MpaBOBOMY po3yMiHHi. [Tociyra B eKOHOMIYHOMY CEHCI 00’ €IHY€E TaKi CII0KHUBY1
BapTOCTI (PEIMETH CIIOKMBAHH!), SIK TOBap (pid), pEYOBHHHMI pe3yNbTaT Ipalli,
a TaKoX Ipalls, He ITOB’A3aHUH 3 PEYOBHM PE3YIIHLTATOM.

Tlocnyra - 1e meBHa HemarepianbHa Jis (MisJIBHICTH), BHPaXXEHA Y KOH-
KpPETHOMY KOPHCHOMY pe3yibTari, sKa CTBOPEHa OCOOHCTOIO Mparel ocodu i
HEBIJOKpPEMJICHA BiJl BUKOHABIS Ta SBJISIE COOOI0 MEBHI 3MiHM Y 30BHIIIHBOMY
cBiTi a00 cTaHi Cy0 €KTa.

1. Aeababwsan 3. M. Dxonomuueckuii ananus cghepuvl yceaye: monoep. M.: Dxonomuxa,
1968. 160 c.

2. Ocnosbl mapkemunea /nod ped. @. Komuep, I'. Amcmpone, /. Condepc u op.; [nep. ¢
anen.]. M.: U30. [Jom «Bunvamcy, 2006. 942 c.

3. Topanun A. U. Beimosvie ycayeu npu coyuanusme. Munck: Hayxa u mexuuxa, 1977.
238 c.

4. Pocunckuii M. . Cghepa ycnye 6 sxonomuke pazsumozo coyuanusma. Capamos: H30.
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ASSOCIATION AS AN ENTREPRENEUR IN THE
POLISH LAW

1. Introduction

Based on the definition included in art. 2 section 1 in the Law of
Associations act (the Official Journal of Laws of the Republic of Poland,
2017.210, as amended, hereinafter abbreviated as LoA), an association is a
voluntary, self-governing, permanent entity of non-profit characteristics.
Naturally, the fact that the objectives of an association are of non-profit character
does not mean that an association may not conduct business activities. With one
exception concerning unincorporated associations, an association may conduct
business activities in accordance with the general principles specified in separate
provisions (art. 34 LoA). However, the income from business activities of an
association must be spent on executing statutory objectives and may not be
distributed among its members. This does not change the fact that usually, the
main source of financing an association is membership fees, donations, bequests
and other incomes from association assets.

Moreover, it should be emphasized, that as a result of conducting business
activities by the association, this association obtains the bankruptcy capacity on
the ground of the Bankruptcy Law act (the Official Journal of Laws of the
Republic of Poland, 2017.2344, as amended, hereinafter abbreviated as BL). In
relation to this fact, the members of the management board of the association will
bear liability for damages in the case of insolvency under art. 21 section 3 BL,
which is a necessary mechanism to maintain the appropriate level of creditors’
protection.
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2. Types of associations

Under the Law of Associations act, there are two types of associations:
registered and unincorporated associations.

According to the art. 17 LoA registered associations are the legal persons,
the legal personality of whom appears upon entry in the Register of Associations
which is a part of the National Court Register. The registered association may be
established by the minimum of seven members, who are obligated to pass the
statutes of the associations, to elect the founding committee and the association’s
authorities. A registered association as a legal person works through its authorities,
which are: the general meeting of members, the management board and the
supervisory authority. The Law of Associations act does not determine any
additionally requirements concerning the minimum or maximum amount of the
authority’s members, and also the name of the supervisory authority.

A simplified type of association is unincorporated association that does not
have legal personality. However, it may acquire rights on its own behalf, including
ownership and other property rights, or contract liabilities, sue and be sued. As has
already been indicated, that type of association may not conduct business activities
and is not entered into Register of Associations which is a part of the National
Court Register. Those associations, however, are entered into a special register of
unincorporated associations, maintained by the staroste of each gmina, i.e. the
smallest self-government unit in Poland. According to art. 40 section 2 LoA the
number of three people is sufficient to set up an unincorporated association.
Founders are obligated to pass the regulations and elect the representative or the
management board. The Law od Associations act does not determine any
additionally requirements concerning the minimum or maximum amount of the
management board members of unincorporated association, as in the case of
registered association. Moreover, it should be noted that the establishment of the
supervisory authority is optional. Due to the fact, that unincorporated association
does not have legal personality, each member is liable for the liabilities of that
association without limitation, with all of its assets, jointly and severally with the
other members and with the association.

3. Registered association as an entrepreneur

As has already been indicated, according to art. 34 LoA the registered
association may conduct business activities in accordance with the general
principles specified in separate provisions. Moreover, the income from business
activities of an association must be spent on executing statutory objectives and
may not be distributed among its members. According to the above-mentioned
regulation of the Law of Associations act, the business activities has subsidiary
and non-self-existent character in proportion to the statutory activities (1., p. 285).
The separate provisions, referred to in art. 34 LoA are primarily the regulations of
Entrepreneur Law act (the Official Journal of Laws of the Republic of Poland,

2018.646, as amended, hereinafter
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abbreviated as EL) and the regulations of National Court Register act (the Official
Journal of Laws of the Republic of Poland, 2018.986, as amended, hereinafter
abbreviated as NCR) (2, internet version).

Under the art. 4 section 1 EL an entrepreneur shall be a natural person, a
legal person or an organizational unit not being a legal person that is granted legal
capacity by a separate act of law, conducting economic activities. Beyond
reasonable doubt the above definition allows to formulate the thesis that the
registered association as a legal person is an entrepreneur if it conducts business
activities (3, p. 270). In turn, in the light of art. 3 EL the term business activities
means organized gainful activities, conducted in one’s own name and on a
continuous basis.

Moreover, it should be noted that a registered association is obligated to fill
an application for entry into the Register of Entrepreneurs, which is a part of the
National Court Register (art. 36 point 13 NCR). The Register of Entrepreneurs is
conducted by the district court having the jurisdiction over the registered office of
the association. Under the art. 17 section 1 EL conducting the business activities
by an association may be started only after making an entry into the Register of
Entrepreneurs. In connection with this fact, the association which conducts
business activities will be entered both into the Register of Entrepreneurs and into
the Register of Associations.

Incidentally, it should be indicated that an association may conduct business
activities also indirectly in an organizationally isolated form, for instance having
stocks in a joint-stock company or shares in a limited liability company (1, p. 287).

4. Creditor protections in the case of association’s insolvency

As has already been indicated, in the case of conducting business activities
by a registered association, this association obtains the bankruptcy capacity on the
grounds of the Bankruptcy Law act. The above-mentioned thesis was confirmed in
the decision of the Supreme Court of 19th June 1996 (file reference No. 11l CZP
66/96). The justification of the decision of the Supreme Court is approval-worthy,
in particular due to its practical significance and due to the possibility to secure
creditors’ interests. It should be emphasized that on the grounds of the Association
Law act there do not appear mechanisms protecting creditors of an association
conducting business activities, which introduce for instance joint and several
liability of the management board members for its liabilities if the enforcement
against its assets occurs ineffective.

It was only on the grounds of Bankruptcy Law act a creditor has a possibility
to pursue his claims from the management board members. Under the art. 21
section 1 BL to file for bankruptcy the members of the management board of a
legal person have thirty days, from the day when the ground to filing for
bankruptcy had occurred. Shall they not do it, they will be liable (with their
personal assets) to all the creditors for the damages, caused by not having filed for

bankruptcy. Moreover, it must be emphasized that the basis
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to file for bankruptcy is insolvency of an association, which under the art 11
section 1 and 2 BL occurs in two cases:

1) if it has lost capacity to satisfy its payable liabilities. Therefore, the act
introduces the presumption, under which the debtor loses the capacity to satisfy
their payable liabilities if the delay in the satisfaction of those liabilities exceeds
three months;

2) if the financial liabilities of a debtor being a legal person (an association
is a legal person, as indicated above) exceed the value of their assets and that
condition is maintained for the period of more than twenty- four months.

5. Final remarks

Granting the possibility to conduct business activities for a registered
association, provided that the income from business activities of an association
must be spent on executing statutory objectives and may not be distributed among
its members, should be evaluated positively. It should be emphasized that the Law
of Associations act does not consider any regulations connected with protecting
the creditors in the case of insolvency of an association. As has already been
indicated, in above-mentioned case the regulations of Bankruptcy Law act shall
apply. Regardless, it seems necessary to submit the de lege ferenda postulate
concerning introduction to the Law of Associations act regulation which is similar
to art. 299 of the Commercial Companies Code (the Official Journal of Laws of
the Republic of Poland, 2017.1577, as amended). According to this postulate if the
enforcement against a registered association, which conducts business activities
occurs ineffective, the members of the management board are jointly and severally
liable for its liabilities.

1. E. HADROWICZ, Prawo o stowarzyszeniach. Komentarz., Warsaw 2016.
2. A.RZETECKA-GIL, Prawo o stowarzyszeniach. Komentarz. LEX 2017.
3. P. SUSKI, Stowarzyszenia i fundacje. Warsaw 2011.
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PO3YMHI KOHTPAKTU (CMAPT-KOHTPAKTW)
B CYYACHUX PEANIAX

B yMoBax ChOroJicHHs OCOOJNMBOTO IONIMPEHHsS Ha0yBae MOXIIMBICTH
JMCTAHI[IHO YKJIaJaTH | BUKOHYBAaTH JOTOBOPH HAa OCHOBI BHKOPHCTAHHS iH-
(dhopmartiiHo-KOMyHiKamidHKuX TexHonorid (mami - IKT). Iadopmariiino-Te-
JIEKOMYHIKAI[IHOI0 CHCTEMOIO Ha3UBAIOTh OpPraHi3aiiHO-TeXHIYHY CHCTEMY, IO

pealtizye MeBHY CyKYIHICTh TEXHOJIOTiH 00pOOKH Ta mepenaBaHHsI
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JAHUX HIIIXOM iX KoayBaHHA y (opmi ¢isuyHux curHamis [1], ki oTpumanu
Ha3By PO3YyMHI KOHTPaKkTU (CMapT-KOHTPakTH). TOMy OCTaHHIM 4acoM yBary
OaraTboX BUEHMX 1 NPAKTUKIB IpUBepTae HpoOiieMa 3alpoBaUKEHHS B Iif-
HNPUEMHHUIBKY TPAKTHKY MOXKJIMBOCTI BHKOPHCTaHHS PO3YMHHUX KOHTPAKTIiB Y
pi3HUX cepax.

CMapT-KOHTPaKTH HA3MBAalOTh YHIBEpCAIbHHUMU IHCTpYMEHTaMu, SKi
HiOUTO BUpilIaTh OUIBLIICTH HPOOJIEM TOCIOAAPCHKOI AISNIBHOCTI, a PoOOTY
Jiep KaBu 3po0JIATh Mpo3oporo. Bipy moaelt y maiibke 0e3MexHI MOXKIIMBOCTI IIUX
TEXHOJIOTIH 3MIIHIOIOTh MOBIAOMJIEHHS I@pO MUIBSPAHY KamiTali3awlilo
KPUITOBAJIOT, CTBOPEHUX HAa OCHOBI TeXHOJIOTII OnOKueiH, 1 6araToMinbHOHHI
inBectuuii B ICO.

3aranpHi Lini AM3aliHy CMapT-KOHTPAKTiB IOJATaloOTh B TOMY, ILI00
3aJI0BOJIbHUTH 3arajlbHi JOTOBIpHI YMOBH (HaIpHKJIAJ, YMOBU OIUIATH, 3aCTaBy,
KOH(IICHIIIHHICTD 1 HABITh MPUMYCOBE BUKOHAHHS), MIHIMI3yBaTH BHKIIIOUCHHS
SIK IIKIJUIMBI, TaK 1 BUMAIKOBI, a TaKOX MIiHIMI3yBaTH MOTpeOy B JOBIPEHHX
nocepeaHukax. [1oB’s3aHi €KOHOMIYHI I[iJIi BKJIIOYAIOTh 3HMKCHHS BTpaT Bif
raxpaicTBa, rocroJapChbKuX, MPUMYCOBHX Ta 1HIIUX TPAaH3aKIIHHUX BUTpaT [2].
Otrxe, MOXHA 3a3HAYUTH, IO PO3YMHI KOHTPAKTH (CTapT-KOHTPAKTH) MOXKHA
pO3yMiTH sIK iHHOBAIlifiHY (OpPMY KOHTPAKTiB, YKIaQJCHHS, BHUKOHAHHS Ta
MIPUITUHEHHS SIKUX BiZOYBAa€ThCs 32 yyacTio abo 0e3 ydacTi JIFOJAWHU Ha OCHOBI
Buxopucranus [KT.

3a3BH9ail, BKa3ylOTh Ha TaKi IEpeBard 3aCTOCYBAHHS PO3YMHHX KOHTP-
aKTiB, 3aCHOBAHMX Ha BUKOpPUCTaHHI OJOKueiiHiB [3]: BHCOKa IIBHIKICTh;
e(eKTHBHICTh, JIOCTOBIPHICTH, CIIOCTEPEKHICTh; E€KOHOMIUHICTH, HAJiHHICTb,
YHIBEpCaJIbHICTb.

TIpuBabnuBicTh TexHOJOTI{ ONOKYEHH Al KOPIOPATHBHOTO KIEHTA TIO-
JIIra€ B IEPINy 4epry B 3aXUILEHOCTI 1 JeleHTpati3amii.

3aranbHO BiIOMO, IO CTOPOHAM JOTOBOPY HAJa€ThCS KOHCTUTYLiHHE
IIPaBO Ha 3BEPHEHHS JI0 CYyLy AJISI 3aXUCTY CBOIX 1HTepeciB ab0 MOPYIICHUX MPaB.
Hapasi icHye ayMmka, 10 MOXKHAa BH3HAaBaTH IOPUAMYHUII CTAaTyC PO3YMHHUX
KOHTpPaKTiB BiAmoBigHo a0 mnojoxeHb Kousenuii OOH npo BHKOpHCTaHHS
€JICKTPOHHUX MOBIIOMIIEHb Y MIXKHApOJHUX JIOrOBOpaxX Ha MificTaBl HACTYIHOI'O

[4]:

* PpO3yMHHMH KOHTpPAakT (OPMYETHCS B EJIEKTPOHHOMY BHIJISALI 3a JIO-
IIOMOT'0I0 KOMIT FOT€pHOro Koxy (ctarts 1);

*  JIOTOBIip, YKJIAJCHUH B pe3yJIbTaTi B3aEMO/Iii aBTOMATU30BaHOT CUCTEMHU
NOBiTOMJIEHb 1 Oymb-sikoro ¢isuyHoro ocodm abo B pe3yabTaTi B3aeMoAii
aBTOMATH30BaHUX CHCTEM ITOBiJOMIICHb, HE MOXe OyTH 1mo30aBlieHuil AiHCHOCTI
a00 T030BHOI CHJIM Ha Tiil JMIIe MiJACTaBi, 10 Hiske (i3uuHa ocoba He
3IICHIOBAJIO Teperisiay abo BTPYYAHHS IO BIIHOIICHHIO O KOXKHOI OKpeMol
omepalii, BHKOHAHOI aBTOMATH30BAaHHNMHU CHUCTEMaMH IIOBiIOMIIEHb, a0o
YKJIaJICHOTO B PE3yJIbTaTi A0rosopy (crarrs 12);
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* NOBiIOMJIEHHS a00 JOTOBip HE MOXYTh OyTH 1030aBieHi AiIHCHOCTI abo
IT030BHOI CHJIM Ha Till JIMIIE MiJCTaBi, 1110 BOHU CKJIAJIeHi Y (POPMi eJIeKTPOHHOTO
MOBIOMJICHHS (CTATTA 8).

Bapro 3a3nHauuty, mo KoHBeHIis 3aCTOCOBYeTbCS JUILE B pa3i BUKO-
PHUCTaHHSI SJICKTPOHHUX TOBIIOMIICHb B 3B’3KY 3 YKJIaJaHHSIM YU BUKOHAHHIM
JIOTOBOPIB MK CTOpPOHaMH, aJie TaKHX, sSIKi BUKJIAJCHI IPUPOJHOI MOBOIO, SIKY
6e3nocepenHbo crpuiimae (izuyHa ocoba (crarts 1). Tomy BoHa He MOXe OyTH
3aCTOCOBAaHA Yy BHIIQJKY IIOBiJIOMIICHb, NPEICTABICHUX BHUKIIOYHO y BUTJIAII
IIPOrpaMHOr0 KOy, TOOTO He MOKe OYTH 3aCTOCOBaHA JI0 CMapT-KOHTPAKTIB.

IMonoxenns KoHBEHLIT MOMIMPIOIOTECS HAa BUKOPHCTaHHS aBTOMATH30-
BaHMX CHUCTEM IIOBiZIOMJICHb, aJie IOBIJIOMJICHb, SKi BUKJIAJCHI HPUPOIHOIO
MOBOI0, OCKiIbKM B KOHBEHII{ 3ragyeTbcst «IIpo B3a€EMOJiI0 aBTOMAaTH30BaHOI
CHUCTEMH TOBIJOMJIEHb 1 Oymb-sKoi (i3uuHOi 0COOH...». ToMy MOJIOKEHHS
KoHBeHIIiiT HE MOXYTh 3aCTOCOBYBATHUCS 0 BHWIIQJIKIB 3 TOBIJIOMICHHSIMH,
MIPE/ICTaBIEHIMH BUKITIOYHO y BUIJISII IPOTPAMHOTO KOJTy.

TakuM YHHOM, YSBISIETHCS IMMOMHIIKOBOIO TIPOIO3HIIS [ION0 BH3HAHHS
FOPUIUYHOI CHIIM PO3YMHOTO KOHTPAKTy Ha TijicTaBi monoxxeHb Koneenuii OOH
PO BUKOPUCTAHHS €JIEKTPOHHUX MOBIOMIICHb B MDKHAPOAHUX JOTOBOPAX.

Cratreto 208 11K Vkpainu BcTaHOBIJICHO, 110 B MTUCBMOBIH )OpMi ITOBUHHI
YKJIaJaTuCsi BCI KOHTPAKTH MK HOPHIMYHUMH OCO0AMH, HOPHUIUYHHUMH 1
¢bisnuHUME oco0aMu (32 BHHATKOM YCHHX), MK (I3MYHHMH 0COOaMH, SKIIO
cyMa JOTOBOpY IEPEeBHIIYE ABAALSATHKPATHAN PO3MIp HEONOIaTKOBYBAHOTO
MIHIMYMY JI0XOJIiB TPOMA/IsH.

VY crarri 207 LK VYkpaiuu 3aKoHOAaBEllb BCTAHOBHB YMOBH, KOJIH
KOHTPaKTH, BYMHEHI 3 BHKOPHCTAHHSAM EJICKTPOHHHUX JIOKYMEHTIB, MOXYTh
BB)KATUCS YKJIAJEHUMHU B MUChbMOBIH opmi. L1i BUMOrH, 3BU4aiiHO, BiTHOCATHCS
110 TOKYMEHTIB (iH(opMaLliiHUX [TOBIIOMJICHb) BUKJIAJICHUX TPUPOIHOIO MOBOIO.
ITpu nbOMY IOIYCKA€ThCS BUKOPUCTAHHS CHELiaIbHOTO €IEKTPOHHO-IIU(POBOTO
MANUCY, SIKUH BiJTOBIHO IO 3aKOHY € €KBIBAJICHTOM BJIACHOPYYHOTO MIIHUCY.

Buxonsuu 3 11b0ro, BUHUKAE MpodaeMa HeoOXiJHOCTI PO3POOKH NPAaBOBUX
MEXaHi3MiB AJIsI PO3YMHHUX KOHTPAKTiB B YaCTHHI BU3HAHHS «TEKCTY» JOTOBOPY,
BUKJIJICHOTO B KOMII'IOTEPHOMY KOi, EKBIBaJEHTHUM IHCHMOBIiH Qopmi;
BU3HAHHS cUcTeM BepHikalii cTOPOHU KOHTPAKTY, SKi BUKOPUCTOBYIOThCS B
MEPEKEBUX KOMII'IOTEPHUX IPOrPaMHUX Ta/abo MporpaMHO-alapaTHUX 3acobax,
€KBIBaJICHTHUMH 3aKOHOJIaBYO CXBAJICHUM CHCTEMaM iieHTHikallii cy0’ekTiB 3a
JIOIIOMOTOI0 €JIEKTPOHHOTO a00 €IEeKTPOHHO-LU(POBOrO MiANUCY; BU3HAYCHHS
MicIsl yKIaJeHHs KOHTPAKTy 3 ypaxyBaHHSIM MOXIIMBOI Pi3HOI HaliOHAIBHOT
IOPUCIUKINT 1 MOOUIBHOCTI CTOpPIiH JOTOBOPY, HANpPHKIAA, SKIIO CTOPOHA
JOTOBOpY NepedyBae Ha OOPTY JiTaka, IO JIETUTh; HOTapPiaIbHOTO MOCBITICHHS
Ta JIep>KaBHOT peecTpalii po3yMHUX KOHTPAKTIB.
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TakuM YHUHOM, U PO3YMHHX KOHTPAKTIB, SIKi TMOBHICTIO YKIaIalOThCS
Ta/ab0 BUKOHYIOTHECS 3a JOIIOMOTOI0 MEPEKEBHX KOMIT FOTEPHHX MPOTPaMHHX
Ta/abo MporpaMHO-anapaTHUX 3aco0iB, peani3oBaHUX 3 BUKOPHCTAHHSAM MEBHOT
MOBH IIPOTPAaMyBaHHS, HEOOXITHO IPOBECTH pETCNLHUH aHali3 CHCTEMU
IPaBOBOIO PETYIIOBAaHHS B YaCTHHI 3a0e3nedeHHs (POPMAIBHHUX BHMOT 1O
yKIagaHHS KOHTPAakTiB. Lle cTocyeThes, Mmepir 3a BCe, BUMOTH IIOJ0 ITHCHMOBOT
dopMH yKIIaTaHHS KOHTPAKTy, HOTAapialbHOTO 3acBIIYCHHS Ta JAEPIKaBHOI
peectpanii KOHTPaKTy, BUSHAUYCHHS MiCIId YKJIaJICHHS KOHTPAKTY TOIIO.

IcHye HeOOXiAHICTh CTBOPEHHS IPABOBUX MEXAHI3MiB pearyBaHHs BUINA/IKiB
HETIPaBUIIBHOTO BHKOHAHHS KOHTPAKTy BHACHIJOK HAsSBHOCTI IIOMIJIOK B
IpOrpaMHOMY 3a0€3IEUEHHI, IKi MOXYTb OyTH BUSBICHI Ha OyIb-iKOMY eTalli
XKUTTEBOTO LIUKITy PO3YMHOI'O KOHTPAKTY.

B niuroMy, MOXKHa BHM3HATH, LIO IIEPETBOPEHHS aNTrOPUTMY MiH, sKuMif
BiOOpaXaeTbesl B TPAAULIHHOMY KOHTPAKTi, Yy BIJIOBiIHY KOMII'IOTEPHY
mporpamy NpeACTaBIsSTUME OAMH 3 OCHOBHMX Oap’epiB Ha IUIIXY LIMPOKOTO
MOLITMPEHHS PO3YMHHUX KOHTPAKTIB B PI3HUX CETMEHTaX COI[IyMYy.

IIpn BuKOHaHHI PO3YMHOTO KOHTPAKTy MOXKYTh MAard Miclle BHUITaIKH
HEOOXIHOCTI CKACyBaHHS KOHTpPAaKTy, HANpHKIaA, TOMY, SKIIO Horo OyIio
YKJIaJCHO MiJ| MPUMycoM abo 3a IHIIKUX OOCTaBHH, sIKi TpaJMIliiiHEe IOTOBIpHE
MIPaBO BHM3HAE MiJCTABOIO JUIS HEBHU3HAHHSA KOHTpPakTy. KpiM TOro HE3BOpOT- Hi
TpaH3aKiii HEOOXiMHO SKUMOCh YMHOM KOMIICHCYBaTH YH TOBEPHYTH IIO-
JaJbLIOI0 TPAH3aKLIE0, IO IIPHBOJHUTE BCE IO IIOYATKOBOTO CTaHY.

TIpu BukopucTanHi biicoin B mepiy 4epry 3BepTael yBary Ha psiji nepenar:

* aHoHiMHicTh. [IOpiBHSHO 3 HaliOHAJIPHHMH BaNIOTAMH IEepeKa3H
KPHIITOBAJIOTH HEMOKIUBO KOHTPOJIIOBATH.

* IIBUAKICTH mepekady. MiHiMaJbHUN Yac 3iMCHEHHs MepeKasy cra-
HOBUTD KiJIbKa XBIJIMH, B TOW Yac sIK OaHKIBCHKHH IepeKa3 MOKe TPUBATH KiIbKa
JIHIB.

» MaJyia KoMmicis. MinimanbHa koMicis nepekasy biicoin cranosuts 0.0001
blc, 1o pobuTh ii IPaKTUUYHO HECYTTEBOIO.

Ipore 1i cami mepeBard KPUNTOBAIIOTH B)KE HETaTHBHO BIUIMBAIOTH HA
HalliOHAJIBHY BaJIIOTY, 32 IOMOMOTI'OI0 SIKO1 IepKaBa MOKe KOHTPOJIIOBAaTH O6arato
cep cycminbeTBa. | mpu pocTi MOMyNsSpHOCTI KPUITOBAIKOTH 3MEHLIYETHCS
JepkaBHUM BIIMB. AHOHIMHICTh biicoinm 3aBaxae aepxaBi KOHTPOJIOBAaTH
nepemilieHHst iHaHCIB, a e POOUTh MOMJIMBUM OE3MEpPEIIKOAHE BUBEACHHS
komTiB 3 kpainu. Takoxx biicoin cTBOproe Kparui yMOBH A7 00iry 3a00pOHEHHX
Ta HEJICTAJIbHUX TOBapiB BcepelnuHi KpaiHu. ToMmy 3ampoBaDKEHHS MPaBOBOTO
PETYIOBaHHS MPOLECIB iICHYBaHHS KPUIITOBAIIOT HE BUTiAHA JUIS JEPKaBH.

He nuBnsunce Ha Baromi nepesaru biicoin nepe TpaauniiHUMU TPOIINMA,
BiH HE MiAXOAUTH [l BAKOPUCTAHHS B SIKOCTI OCHOBHOT BATIOTH ISl TOBHOLIIHHOT

eKOoHOMiKH. OCHOBHOIO MPUYUHOIO [IHOTO € neduisiiiiHa mpupo-
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na. Jleunsiis IpUBOIUTE IO TOTO, IO JIFO/IU MIOYNHAKOTh OLIbIlIe HAKOTIMYYBATH i

MEHIIIE BUTPAYaTH, 1[0 HEraTHBHO BIUIMBAE HA BUPOOHMIITBO TOBAPIB Ta MOCIYT.

BHaciziok Takoro mijxoy Bce MEHIIE JIoJei OyayTh IIOCh BUPOOJIATH, IO B

pe3ynbTaTi BO’€ BCIO €EKOHOMIKY.

Bitcoin B Tomy BHIJIsI, B SKOMY BiH iCHye 3apa3, He MOXKe CTaTH 3aMiH-
HUKOM TPAAMIIHHMUX TpoIlei, i He MiAXOJUTh HAa POJb OCHOBHOI BAJIOTH IS
cBiTOBOI eKkoHOMikH. 11106 MoOyAyBaTH €KOHOMIKY Ha KPUIITOBAIIOTaX MOTPIOHO
0araTo 3MiHUTH, 1100, HE BTPATUBIIIY CBOIX IIepeBar, KPUITOBAIIOTA cTala O1IbIIT
CX0’a Ha TpaJuLiiHi Ipoli.

OpHak, ciifi 3pOOMTH BHCHOBOK, IO 3BHYAHHMN «IarnepoBHil» IOroBip
ITOBUHEH B OY/b-SKOMY BHIIAJKY MAaTH MPIOPUTET HAJ «PO3YMHHUM) KOHTPAKTOM.
1. N. Szabo, Smart Contracts: Building Blocks for Digital Markets, 1996. URL: http://

www.fon.hum.uva.nl/rob/Courses/InformationinSpeech/CDROM/L iterature/
LOTwinterschool2006/szabo.best.vwh.net/smart_contracts_2.html (0ama 3sepuenns:
26.09.2017).

2. The New Palgrave: Allocation, Information, and Markets /John Eatwell, Murray
Milgate, Peter Newman W.W. Norton, 1989 - 310 c. https://www.palgrave.com/us/
book/9780333495391

P. Boucher, S. Nascimento, M. Kritiko. How blockchain technology could change our lives.
In-depth  Analysis. EPRS, European Parliament. February 2017. URL
http://www.europarl.europa. eu/thinktank/en/document.html?reference=EPRS _
IDA%282017%29581948 (0ama 36eprenns : 26.09.2017).

3. Smart Contracts. Dream Team Investments. May 15 2017. URL: https://medium.
com/@researchl15/smart-contracts-871160e7feac (oamaszsepnenna: 26.09.2017).

Smart contracts. Strafford Kent Law. Nottingham. August 12, 2017. URL: http://www.

straffordkentlaw.co.uk/blog/smart-contracts/ (dama 3eepnenns : 26.09.2017).

4. 06 ucnonv306anuu 3NeKMPOHHBIX COOOWEHUL 8 MENCOYHAPOOHBIX 002060pax. Kow
senyusi Opeanuzayuu O6vedunennvix Hayuii, Ne 995_e71 gio 23.11.2005p. Enex-
mponnuil pecypc. Peacum docmyny: http://zakon.rada.gov.ua/laws/show/995 e71
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Caobopaw P.B.

kaHOudam ropuduyHuUX Hayk, oyeHm Kaghedpu
yueinbHoeo npasa Kuiecbko20 HauyioHas1IbHO20
yHieepcumemy imeHi Tapaca Llleg4eHka

NMPOBEAEHHA 3ATrAlIbHUX
3BOPIB YHYACHUKIB TOB B PEXUMI
BIOEOKOH®EPEHL|II: MPOBIEMU
IDEHTUDIKALIT YYACHUKIB

3riiH0 3 aHANITHYHUM 3BiTOM «TpeHau 3aranbHUX 300piB aKIliOHEPIB
(yuacuukiB) y 2017 porri», miaroropiaennM xkommanissmu EY ta Equiniti, ananmiz
tpernie 2016/17 pokiB cBiguuTh Mpo Te, WO y cdepi KOPIOPaTUBHOTO
ynpasmiaasg y 2018 pormi # Haganmi OynyTh akTyadbHUMH JOCIHIKCHHS €JeK-
TPOHHHUX 3arajbHUX 300piB.[1]

Cratreto 8 MupektuBu Ne 2007/36/€C €Bponelchbkoro napjiaMeHTy Ta
Pamu €spomnu Big 11.07.2007 poky JlepkaBU-yuyacHULI MOBUHHI JO3BOJIUTH
TOBAapUCTBaM HaJaTH MOXJIUBICTH CBOIM akllioHepaMm OpaTH ydacTb y poOoTi
3arajibHUX 300piB y Oyxab-sikiidi opMi 3a JIOMOMOIO EJIEKTPOHHHX 3aco0iB,
30KpeMa, 3 BUKOPUCTAHHIM Oyab-sKoi abo yciX HacTynHuX (opMm: TpaHCIALiL
3arajJbHUX 300piB B PEKUMi pealbHOT0 yacy; 0) JIBOCTOPOHHIH 3B’ 30K Y pexXUMi
peanbHOro uacy, SIKUi 103BOJI€ aKLiOHepaM BUCTYIATH Ha 3arajlbHUX 300pax,
3HaXOJSYMCh IIPU L[LOMY Ha 3HAUYHIM BIACTaHI BiX MicCId NpOBEICHHS 300DiB; B)
MEXaHi3M JJIsI ydacTi B TOJIOCYBaHHI o abo B mpoleci 3araabHuUX 300piB,
BHUKJIIOYAIOUU TUM CaMHM HEOOXiIHICTh (i3MYHOT MPUCYTHOCTI AOBipeHOi 0coOu
Ha 3aranbHuX 300pax. Lliero x crarrero [upexTuBH nependayeHo, M0
BUKOPUCTAHHS €JIEKTPOHHUX 3aCc00iB 3 METOIO HAJIaHHS MOXKJIUBOCTI aKI[ioHEpaM
OpaTH ydacThb y 3arajbHuUX 300pax MoOxe OyTH MiJHOPSIKOBAHO TUILKU THM
BUMOTaM Ta OOMEXCHHSM, BIIMOBIJHICTh SKUX HEOOXiMHA I TrapaHTid
3aCBiJIUCHHS 0COOU aKI[iOHEPIB 1 OE3MEKH SIEKTPOHHOTO 3B’ SI3KY, 1 TUTBKU Y TiHl
Mipi, SiKa BiIMOBIIa€ JOCSATHEHHIO 3a3HAYCHOI METH.

BinnosigHo mo domatky XXXIV mo rnmaBu 13 «3akoHOJaBCTBO IMPO 3a-
CHYBaHHS Ta JAisUTbHICTh KOMITaHiH, KOPIIOPaTUBHE YIPaBIiHHS, OyXranrepchbKuit
00511k 1 aymut» Po3niny V «EkoHOMIYHE i rajty3eBe CriBpoOITHUIITBO» YTOAU PO
acoriamiro Mk YkpaiHoto, 3 omHiei cropoHH, Ta €BpomeiicbkkuMm Cor30M,
€BpOIEICEKUM  CITIBTOBapUCTBOM 3 aTOMHOI eHeprii 1 iXHiMH gep-
»KaBaMH-WIEHAMHU, 3 iHIIOI CTOpPOHH, Bix 27 yepBHs 2014 poky YkpaiHa npoTsSrom
4 pokiB 3 maTh HAOpaHHS YUHHOCTI IIEF0 YTOM0I0 3000B’S3y€THCS BIPOBAIUTH
HupexrtuBy Ne 2007/36/€C €ponelicbkoro napmamenty ta Paau Bin 11.07.2007
POKyY IO peati3anilo OKpeMHX [PaB aKI[ioHEePiB KOMIAHiH, BHECEHHUX Y PEECTP.
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UYactkoBe BrpoBamkeHHs crarti 8 HupektuBu Ne 2007/36/€C €ppo-
neiicbkoro mapyamenty ta Pagu Bim 11.07.2007 poky Oyio 3xificHeHO i3 Tpu-
HHsATTAM 3akoHy Ykpainu «IIpo ToBapucTBa 3 OOMEXKEHOK Ta JI0JIaATKOBOKO
BiAmoBianbHicTION. Tak, crarreto 33 3a3HaueHOro 3akoHY mepeadadeHo, Mo
3arajbHi 300pU Y4acCHUKIB TOBapUCTBAa IEPeA0AdalOTh CILIbHY IPHCYTHICTH
YYacCHHUKIB TOBApUCTBA B OJHOMY MiCIi Ul OOrOBOPEHHS IMTaHb HOPSIKY
JIEHHOT0 a00 MOXYTb IPOBOJUTHUCH Y PEXHUMI BiICOKOH(EPEHILi], 110 103BOJIIE
6a4yuTH 1 YyTH BCIX YUACHUKIB 3arajJbHUX 300piB OHOUACHO.

Taxe popmymtoBanHs 3MicTy cTarTi 33 3akoHy Ykpainu «IIpo ToBapucTsa 3
0OMEXEHOI0 Ta JI0JaTKOBOIO BIANOBINANBHICTIO» CBIQYUTH MpO Te, IO
3aKOHOJaBElb JOIyCKa€e Pi3HI ()OPMHU HPOBEAEHHS 3arajlbHUX 300piB: i3 ¢i-
3UYHOI0 MPUCYTHICTIO YYacHHMKiB, 3MimiaHi (300pu, Ha SIKUX JOIYCKA€ThCS
(i3uuHa OPUCYTHICTH YYAaCHMKIB Ta y4acThb OKPEMMX YUYACHHUKIB Yy 3arajlbHUX
300pax y pexuMi BiieoKoH(epeHIlii), Ta BipTyaJbHi 3arajbHi 300pu y4acHHKIB
(300pH, siki NpoBOIATHCS Oe3 (Di3MUHOI MPUCYTHOCTI YYacHUKIB TOBApHCTBA).
OxpeMo y 3akoHI BHAUISIOTBCS 3a0YHE TOJOCYBAaHHS Ta TPUAHATTS PilICHb
METOIOM OIUTYBaHHA. BodeBHIb, 3209HE TONOCYBaHHS Ta MPUHHATTS PilIeHb
METOZIOM ONHTYBaHHSA € He (hOPMOIO NIPOBENCHHS 3aralbHUX 300piB, a Juie
JUCTAHIIIHHUM TOJIOCYBaHHSIM yYaCHHUKIB.

Boanouac monoxenHs crarti 33 3akony Ykpainu «IIpo ToBapucTBa 3
00OMEKEHOI0 Ta TOJATKOBOKO Bi/IMOBIAILHICTION, 3 OTJISLY HA 3MICT YTOIH PO
acolfiaiilo, He MOXHa 3aCTOCOBYBaTH 0€3 BpaxyBaHHS 3MICTy IHIIMX
HOPMATHBHO-TIPABOBUX AaKTiB YKpaiHHM, fKi, 30KpeMa, BCTAaHOBIIOIOTH BHMOTH
eJIEKTPOHHOT iieHTHDiKaIlii Ta aBTeHTH(DIKAIIT IOPUINYHKX 1 (I3UYIHUX 0Ci0, 10
3IIHCHIOIOTHCS Yepe3 CXeMH eJICKTPOHHOT iieHTH(iKaIlil 0COOH.

Tak, BiamoBigHo 10 3akoHy Ykpainu «IIpo eIeKTpoHHI JOBipUi MOCTYTH»
inmeHTU]iKaIis 0cOOM - TpOLEAypa BHUKOPUCTAHHS iACHTH(IKAMIHHUX JaHHUX
0co0H 3 TOKYMEHTIiB, CTBOPEHUX Ha MaTepiallbHUX HOCIfX, Ta/ab0 elNeKTPOHHUX
JIAHUX, B pe3yJIbTaTi BUKOHAHHS AKO{ 3a0e31e1y€eThCs OJHO3HAYHE BCTAHOBJICHHS
¢izuuHOl, IOpuAMYHOI ocoOM abo0 IpeNcCTaBHHKA IOPUAMYHOI ocoOM, a
aBTeHTU(IKaLis - eJEKTPOHHA IpPOIEenypa, fKa Ja€ 3MOTY MiATBEPIUTH
€JICKTPOHHY ineHTudikanito ¢pizuynoi, ropuaudHoi ocobu, iHpopmariiHoi abo
iH(popMaLiiiHO-TeTeKOMYHIKaIIHOI cucTeMH Ta/ab0 MOXOIKEHHS Ta LiTiCHICTh
€JICKTPOHHUX JaHMX. BopHOYac cxeMolo enekTpoHHOI ineHTHdikalii € cuctema
eJIeKTpOHHOI ineHTH¢ikanii, B skii 3aco0M eNeKTpPOHHOI imeHTUdiKawil
BUJIAIOTHCS (Bi3MYHNM, FOPHIMIHUM 0c0o0aM Ta IMpeICTaBHUKAM IOpUANYHHX 0Ci0.
IIpu npomy y cratti 15 3akoHy Ykpainu «IIpo eneKTpoHHI JOBipYi MOCITYTH»
BiJI3HAYAETHCS, IO CXeMa EJIEKTPOHHOI 1IeHTHU(IKaIlil MOBUHHA BCTAHOBIIIOBATH
BUCOKHH, cepefHili a00 HH3BKMH piBHI JIOBIpM 1O 3acO0iB  €JIEKTPOHHOI
imeHTH(IKAMNI], [0 BHKOPUCTOBYIOTHCS B HHX.

CxeMH eNIeKTPOHHOI ifeHTH(]IKaIllii, BIAMOBIAHO J0 4YacTUHHM 2 cTatTi 15
3axoHy Ykpainm «IIpo enekTpoHHI JOBipYi MOCIYTH», MOBHHHI BH3HAYATHCH

Kabinerom MinictpiB Ykpainu. [Iporte Ha ganuii yac Kabiner MinicTpiB
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VYkpaiHu 1ie He 3aTBepAMB BiAMOBiMHI cxeMu. J[o 3aTBep/DKEHHS BiAMOBIIHUX
CXEM EJICKTPOHHOI ifeHTH(IKallil MH MOXXEMO KEpPYBaTHCh JIMIIC THMHU Opi-
€HTHpaMH, 10 BU3HAYAIOThCA 3aKOHOM Ykpainu «IIpo enexTpoHHI MOBipdi
HOCITyTH».

BignosinHo no wactunu 2 crarti 15 3akony Ykpainu «IIpo enexTpoHHi
JOBip4i IOCIYIrH» KOXHHUH 13 DPIBHIB JOBIPU XapaKTEPU3YETbCS HACTYIHUM
YHHOM:

- HU3bKUI piBeHb J0BipH 10 3ac00iB eNEKTPOHHO] i1eHTH(DiKalli] TOBUHEH
XapaKTepU3yBaTU 3acoOU eJEKTPOHHOI ifeHTudikalii B KOHTEKCTI CXEMH
eNIEKTPOHHOI ineHTUdiKawii, fka 3abe3neuye OOMEXEHHH CTYIIHb JOBIpU IO
3asBJIeHUX a00 3aTBEPIXKEHUX iJeHTU(IKANiHHUX NaHUX 1 ONUCYeTbCA 3 MO-
CWIAHHSIM Ha TEXHiyHi cneuu@ikanii, cTaHAapTH 1 OpoueaypH, O 10 Hel
BIZTHOCATBCS, BKIIOYAIOUM TEXHIYHI 3aCO0M KOHTPOJIIO, NMPU3HAUEHHSAM SKHUX €
3HIDKEHHS PU3UKY 3JI0BXXUBAHHS a00 CIIPOCTYBAHHS 11€HTUYHOCTI;

- cepeHill piBeHb OBipH 70 3aCO0IB €JIEKTPOHHOI ieHTH(iKallii HOBUHEH
XapaKTepu3yBaTH 3aco0HM EJICKTPOHHOI iJeHTU(}IKAIi B KOHTEKCTI CXEMH
eJIEKTPpOHHOT imeHTH(diKalii, sfka 3a0e3rnedye CYTTEBUH CTYIIHb JOBIpH 10
3asBICHUX a00 3aTBEpKCHHUX IACHTH(IKAMIMHUX JAaHUX 1 OIMHCYEThCS 3
MMOCUJIAaHHSIM Ha TEXHIYHI crenudikamii, CTaHIApTH 1 MpOUEAYpH, IO 1O Hel
BiJTHOCSTBCS, BKJIFOYAOUH TEXHIYHI 3aCO0M KOHTPOIIO, MPU3HAUCHHAM SIKUX €
ICTOTHE 3HW)KEHHS PU3HKY 3JIOBXKHUBaHHS a00 CIIPOCTYBAaHHS 1IECHTUYHOCTI;

- BHCOKHH PiBEHb JOBIpHU 10 3aCO0IB €ICKTPOHHOT ieHTU(IKAIlIT TOBUHEH
XapaKTepu3yBaTH 3aco0M EJIEKTPOHHOI iJeHTU(dIKAIi B KOHTEKCTI CXEMH
CJICKTPOHHOT imeHTH(diKamii, ska 3abe3rneuye HAWBUINMN CTYIIHBb JOBIpH 10
3asBJICHUX IJCHTU(IKAIIMHUX TaHUX OCOOM 1 ONMUCYETHhCS 3 TIOCHJIAHHAM Ha
TeXHIYHi crenudikamii, CTaHAapTH 1 MPOLEAYPH, IO OO HEl BIIHOCATHCH,
BKJIFOYAIOYH TEXHIYHI 3aCOO0M KOHTPOJIO, MPU3HAUYEHHSM SIKHX € 3alo0iraHHs
3JI0BYKMBAHHIO TIOBHOBAXCHHSAMH a00 MiIMiHI 0COOH.

Tpeba Big3HauuTH, IO 4yacTHMHA 3 cTaTtTi 15 3akony Ykpainu «IIpo
SJICKTPOHHI JIOBipYi MOCIYrH» B IMIIEPATHBHOMY IIOPSKY BCTaHOBIIOE, IO
BUKOPHUCTAHHS KBali()ikOBaHUX €JIEKTPOHHMX MiINUCIB Ta MeYaTok 3abe3mneuye
BUCOKHH PiBEHb JOBIpU JI0 CX€M €JIEKTPOHHOI imeHTudikawii, a BUKOPUCTAHHS
YIOCKOHAJICHUX €JIEKTPOHHUX IIJIIKCIB Ta IeYaToK 3a0e3neuye cepeiHiil piBeHb
JOBIpH JI0 CX€M eJEeKTPOHHOI ineHTH(dikauii. OCHOBaHA BIAMIHHICTH MIX IUMHU
3aco0amHu MOJIsiTae y TOMY, IO KBalli()ikoBaHa €JIEKTPOHHA Ne4yaTKa Ta MiAIUC
HaJalOThCS CHELiabHUM Cy0’ €KTOM, AiSUIBHICTH SKOTO HiJUIArae Iep>KaBHOMY
HamIAAy 1 KOHTPOJIO, a BUMOTH 10 KBali(hiKoBaHOI €JIEKTPOHHOI IEYaTKH Ta
MiANNCY BCTaHOBIIOIOTHCS 3aKOHOM Ta MNPUHHATUMHM Ha HOro OCHOBI
ITi13aKOHHUMH HOPMaTHBHO-IIPABOBUMH aKTAMH.

Sk mpaBWIIO, HA PUHKY ENIEKTPOHHHX NOBIPYHX IOCIYT 10 3aco0iB 3
HU3BKAM PIiBHEM JOBIpH BIHOCATH ileHTH(IKAIIIO 3a JIOTIHOM Ta MapoJieMm,
OCKIJIbKH 0co0a cama 3asBjis€ PO CBOK IJCHTHYHICTh 1 Ile HE MOXe OyTH
MiATBEPKEHO 3 HaAidHUX Jokepen. Jo 3aco06iB i3 cepeaHiM piBHEM JOBIpH -
imeHTH}IKaMio 32 0qHOPa30BMUMH mapoisiMu (Otp - one time password)
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Cab6onaru Pb.

abo nBodakTopHy aBTeHTH(iKalil0 4Yepe3 Te, IO ICHYE J0IaTKOBE KEPENo
imenTHdikamii - 3acid cTUILHUKOBOTO 3B’s13Ky. J10 3ac00iB 3 BUCOKMM PiBHEM -
nporpamui Tokern PKI (public key infrastructure), takox crogm moxe OyTn
BijgHeceHo 1 Otp. ITpu 1poMy piBHI JOBIpU MeEepeBipKy 0coOH, SIK TMPABUIIO, BKE
37iMCHIOE TPETs CTOPOHA, SIKil JOBipsie KOHTPareHT (Hanpukian, sk y bankiD). A
110 3aC001B 3 JIy»e BUCOKOIO JOBIPOIO BITHOCATH anapartHi (MoOinbHI) Tokenu PKI
(mobilelD, ID) [2]. Ilpore 3a3Hayena kiacudikaiis 3acobiB eJIEKTPOHHOI
inenTudikanii 3nilicHIOBaIach 1O 3alpOBa/KCHHS Ha piBHI 3akoHy He 4, a 3
piBHIB ineHTHdikanii. A BinTak, neil noxin, WMOBIPHO 3a3Ha€ CEpHO3HUX 3MiH.
BonHouac 3anponoHoBaHa ki1acudikalis Jae yaBISHHS Opo PiBHI AOBIpH 10 THUX
YH IHIIKX 3ac00iB ieHTHpiKarLii.

BpaxoByrouu BUKJIaJieHe, Ha Hallle IEPEeKOHAHHS, 171 3a0e3eYeHHs yJIacTi
y4JacHHKa B pOOOTiI 3arajpHUX 300piB HEOOXINHUM € BUKOPHUCTAaHHSA 3aco0iB
inenTudikanii, mo 3abe3neuyloTh NMpUHANHMHI cepenHill abo BUCOKHI piBEHb
JOBipu 10 TakuX 3aco0iB. Lle 3ymMOBIIeHO y Heplly depry THM, IO Y4aCHHKOM
3arajbHUX 300piB IOBUHEH OyTH caMe KOHKPETHUH yuacHUK abo #oro JoBipeHa
ocoba. 3Baxkaroun Ha Te, 1o 3acid ijmeHTrdikanii 3 HU3BKUM PIBHEM JOBIpH, SIK
MpaBUIIO, 3aCHOBaHWK Ha camMoineHTH(IKallil, BiH HE MOXE BBaXKATHCh
JOCTOBIPHUM JIXKEepesIoM iH(POpMAIIIT PO 1IeHTHYHICTH OCOOH.

Binrak, 3 HaBeeHoT0 ¥ 3akoHi Ykpainu «I[Ipo ToBapucTBa 3 00MEXKEHOO Ta
JOJJATKOBOIO  BIJNIOBIANbHICTIO»  (OPMYJIIOBAaHHS «y  PEXKHUMI  Bizeo-
KOH(epeHIlii, 1o J03BOJsIE OaYUTH 1 YYTH BCIX YYaCHHKIB 3araJbHUX 300piB
OJTHOYACHO» MOJKHa JIHTH BHCHOBKY PO Te, IO IS NPOBENSHHS 3arajJbHUX
300piB YUaCHHUKIB HOIYCKAETHCS 3aCTOCYBaHHS PO3MOBCIOKEHHX 3aCTOCYH- KiB
0 MOOITBHHX TIPHCTPOiB, Takux sk Skype, FaceTime, Google Hangouts,
Facebook Messenger, Viber, WhatsApp, Telegram, a6o inmmx cremianizoBaHux
3aCTOCYHKIB JUIs TPOBEIEHHS BiteoKoHpepenTiiii, sk To ReadyTalk, AnyMeeting,
Cisco WebEx, Zoom, ezTalks.

Inoni TakoX NPONOHYETHCS BUKOPUCTAHHS 3aCTOCYHKIB, 1II0 CTBOPIOBAJIMCH
crieliajgbHO Ui y4acTi akIioHepiB y 3arajibHuUX 300pax, Hanpukiang, LUMI
AGM, GoToMeeting, ShareholderApp, Citrix ta inuri. Bapto Takox po3riasHyTn
MOXJIMBICTh BUKOPHUCTAaHHA BeO-cepBicy, IO 3a0e3nedye BUCOKHMH CTYyNEHb
JIOBIpH 10 3aC00Y €JIeKTPOHHOI ineHTH]ikaiii.

He Hamarouu OLiHKYU >KOJHOMY i3 MEpEiueHUX 3aCTOCYHKIB, BiJ3HAYHMO,
mo nojoxxeHHs crarti 33 3akoHy Ykpainu «IIpo ToBapucTsa 3 0OMEXEHOIO Ta
JIOAATKOBOIO BiINOBINAJBHICTIO» HE MOXKHA 3aCTOCOBYBATH y BilpUBi Bif iHIINX
HOPMAaTHBHO-NIPABOBUX aKTiB YKpaiHH, sIKi, 30KpeMa, BCTAHOBIIOIOTH BHMOTH
eNeKTPOHHOT ineHTHdikamii Ta aBTeHTHdIKAL] I0pUANYHEX 1 (i3UIHHUX 0cil.

Bigrak, mpu mpoBeleHHI 3araJbHUX 300piB YYaCHHUKIB TOBApHUCTBA Ha-
JIeKUTh OOMpaTH TaKUM 3aCTOCYHOK YU OH-TAWH CepBic Ul IPOBEICHHS
3arajibHUX 300piB B PEKUMI BiIcOKOH(EpEeHIIii, 0 3a0e3MeUYUTh HAICKHY CXeMY
€JIEKTPOHHOT 1IeHTU(IKAIT YIaCHHKIB 3arajibHUX 300piB Ta iX ay- TUHTH(DIKALIT,

HAJIOKHY PEECTPALII0 YYACHHKIB, JTO3BOJIUTH 30€PErTH 3aIHcC
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BIJIMOBIIHUX 300piB YYaCHHKIB, JIO3BOJHMTH YYaCHHUKAM 3arajbHHUX 300piB
NpAIIOBAaTH OH-TAalH i3 JOKYMEHTaMH, MiATOTOBICHHMH IS MPOBEICHHS 3a-
rajbHUX 300piB YYacHHKIB, Ta 3a0€3MEYUTh MOXJIMBICTH T'OJOCYBaHHS 1 Mif-
MUCaHHS eJIEKTPOHHUX JOKYMEHTIB I/l Yac MpoBeJeHHs 3araibHux 300pis. [Tpu
[IbOMY BapTO BPaxOBYBATH, 110 Yy pa3i BUHUKHEHHS CIIOPY JOBEACHHIO Y MEpIIy
yepry MifisraTdMe caMe I1IeHTUYHICTh YYacHMKIB 3arajbHuUX 300piB, a
300paxxeHHA 1 3BYK BIINOBIJHOI BiJEOKOH(EpeHNLii caMi-no-codi HEe MOXYTh
BB@)KaTUCh HAJIIHUM JKepeIoM MiATBEPIKEHHS 11€HTUUHOCTI 0COOMU.
1. AGM Trends 2017. - Pearcum docmyny: https://www.ey.com/Publication/
vwLUAssets/ey-agm-trends-2017/$FILE/ey-agm-trends-2017.pdf
2. Ilomiu O. Kosnog IO. Hayionanvha cmpamezis erexmponnol ioenmudixayii' Ypa
inu: bina Kuuea enekmpoHHO20 ypsaoysawus. - Pedxcum oOocmyny: WWW.e.QoV.
ua/sites/default/files/ whb_eid_20_03_0.pdf [Natsionalna stratehiia elektronnoi
identyfikatsii Ukrainy : Bila knyha z elektronnoho uriaduvannia. - Rezhym dostupu :
www.e.gov.ua/sites/default/fUes/wb_eid 20 03 0.pdf].

CapakyH |.b.

KaHOudam rpuUdUYHUX HayK, cmapwuli Haykoeull
cniepo6bimHuk, koopAuHamop 3 Mi)XHapOOHOI
Haykoeoi cnienpaui, doueHm kaghedpu yueinbLHO20
npaea i npoyecy YHiesepcumemy Koponsi [laHuna

HOBI TEHOEHLII PO3BUTKY
KOPINMOPATUBHOIO 3AKOHOOABCTBA
YKPAIHW, NONbLLUI TA NMPABI €C

Jorogip npo acomiarttito [1] - € rOJIOBHHM MPABOBUM IHCTPYMEHTOM 3 METOIO
BUKOHAHHA sikoro IIpesnnenTom Ykpainn Oyio 3aTtBepukeHo CTpaTerito cTanoro
po3Butky «Ykpaina 2020» Big 12.01.2015 p. Pozain 3 wuiei Crparerii nepenbauae
JlopoxHIo KapTy Ta pedopMy KOpHOPATUBHOTO 3aKOHO/IABCTBA.

Bin 2004 poky icHye 3akoH «IIpo 3aranpHozAepKaBHY IporpaMy aganTarii
3aKOHOJaBCTBA YKpaiHM 110 3aKoHonaBcTBa €Bporeiicbkoro Corwosy» [2]. 23
6epesns 2017 poxy BPY 3arBepauna pedopMy KOPIOPaTUBHOTO 3aKOHO/ABCTBA,
a 04.06.2017 p. HaOyB umHHOCTI 3akoH «IIpo BHECEHHS 3MiH 1O JESIKHX
3aKOHOJABYMX aKTiB LIOAO MiJBUIIEHHS PIBHSA KOPIOPATUBHOTO YHPAaBJIiHHSA B
akuioHepHux ToBapuctax» Nel983-I1I [3].

3MiHM BIPOBaIKEHI B IBbOMY 3aKOHI 3a0X0UyIOTh 10 3MiHM THIy AT 3
MyOJiYHOTO Ha NpPHUBATHE i O YCYHEHHS 3 PHHKY «IceBRO-myOuiuHux AT».
Crinye 1e 3 Gakry, o KymiBis akuiid B npuBatHUX AT miisirae MEHII )KOPCTKHM
IPUNHKCAM, a caMe: BIACYTHOCTI PEryiiOBaHHS HAOYTTS Yy BJIACHICTH 3HAYHOTO i
KOHTPOIIBHOTO MaKeTy akuiif. binbmre Toro, mpuBatHi AT MOXyTh
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Capakyn L.b.

BCTAHOBHUTH B CBOiX CTaTyTaX, IO BUMOTH, SIKi CTOCYIOThCS HAOyTTA KOH-
TPOJILHOTO MaKeTy, mporeaypu Squeeze-out i sell-out we GyayTh mommpeni Ha
Take akKI[IOHEpPHE TOBAaPHUCTBO, a00 OyAyTh 3 BUHATKAMH a00 OCOOJIMBOCTIMHU
okpecieHUMU B cTaTyTi AT.

ToBapucTBa, siKi He 3MIHIIM CBOTO THITy 3 ITyOJIiYHOrO Ha IpUBaTHE, OyIu
30008 s3aHi o | ciung 2018 p. npoiiTu mpouenypy BKIIOYEHHS akiii 1o
61p>KOBOr0 CIUCKY 1 3aJIMIIATUCH Y HHOMY X04 O Ha | ¢onnoBiit Gipxi.

HaGyB umuHOCTi 3akoH Ne4470 «IIpo BHECEHHS 3MiH IO JESKHUX 3aKO-
HOJIaBUUX aKTIB LIOJ0 KOPIOPAaTHBHUX J0rosopis» Bif 19.04.2018 p. [4] Llei
JIOTOBIp 3rigHO i3 3aKOHOM PO3IIIANAETHCA K JOTOBIp PO OCOOIMBOCTI pery-
JIIOBAaHHA BiUY>KEHHS IpaB y4acHUKiB (3acHOBHMKIB) TOB; Ta sk axkuioHepHuii
JIOTOBIp, K JAOTOBIip, IPEJMETOM SKOTO € peallizallis akliOHepaMU-BJlac- HUKaMU
IPOCTHUX aKLill Ta NpUBLIEHOBAHUX NpaBa BIACHOCTI Ha akuii Ta/ abo mpasa 3
aKklii rnepen0adeHUX 3aKOHOJABCTBOM, B CTATyTi Ta IHIIMMM BHYTPILIHIMH
JOKyMEHTaM{ TOBApPUCTBA.

3akoH TPO KOPIOPaTHUBHE YIPABIIHHSA Ta MPO KOPIIOPATHBHUH OTOBIp
Oynge MaTH ICTOTHHI BIUIMB Ha YTOAM IOAO MOTIMHAHHS Ta NPUEIHAHHS Ha
yKpaiHcbkoMy pHHKY. HOBi mpaBuia HaOyTTS akiiii OyayTh MaTH TaKOX IO-
SUTUBHUM BIUIMB HAa YTOOHW, SIKi YKIQJAIOTBCS I03a MeXaMH YKpaiHW, aie
CJIEMEHTOM SIKHX € YKPaiHChKi aKIiOHEepHi TOBapUCTBa (HaBIThH KO Taki AT He €
Oe3rnocepeHiM MPeIMEeTOM MPUAOAHHS).

Bin 1 ciunas 2018 p. HabyB unHHOCTI 3aK0H «IIp0 BHECEHHS 3MiH /10 JEIKHX
3aKOHOJABYMX aKTiB (LIOJO CIPOILICHHS BEICHHS TOCHOJAPCHKOI MisUTBHOCTI 1
NPUTSATHEHHS 1HBECTHIIH eMiTeHTaMH LiHHMX manepiB)» [5]. Ile#t 3akon
aHYJIIOBAaB CKJIAJHI JIICTMHTOBI yMOBH. [loKpammB mpoueaypy emicii miHHHX
narepiB, CHCTEMY PO3KpUTTS iH(OpMaIllii MO0 PUHKY aKIliid, KOPIOPATUBHOTO
YIpaBJIiHHS B aKIIOHEPHUX TOBAPUCTBAX Ta HaJaHHS iHYOPMAIIIHUX MOCTYT Ha
6ipoki. Po3’sicHIOE muTaHHS eMicii IIIHHUX ManepiB uepe3 MiKHApoAHi GiHaHCOBI
opraHizanii Ha TepuTopii YKpaiHM; IOKpallye NpoLeNypy BHIAHHS I[iHHUX
HanepiB, CUCTEMU PO3KPUTTS iHpopManii IOJ0 PUHKY aKIlill, KOPIOPATUBHOTO
ympasininas B AT.

Ieii 3axoH 3MinuB Takoxx Po3xin III 3akony «IIpo ninui namnepu i GoHIOBY
Oip>ky» B YacTHHI AisUIBHOCTI NOB’s3aHOI 3 (DOHAOBMM DPHUHKOM, IependaduB
BUYEPITHUI MEPEeiK BUNAAKIB HEMOLIIMPEHHS. BAMOT HEOOXIIHUX ISl CKJIQJCHHS,
3aTBEP/KEHHS, OIPUWIIOAHEHHS IPOCHEKTY IIHHUX IamepiB i 4ac YMHHOCTI
MPOCHEKTY; CKACOBYETHCS ONPIIIIOIHEHHS IPOCIEKTY B MAaNepoBiit popmi.

BuokpeMiIeHO TakoX OJATKOBI BHMOTH MIOAO PO3KPUTTS iH(opmarii
OKPEMHMH KaTeropisiMH EMITCHTIB, 3MOJCPHI30BaHO BUMOTH JUIS HE3aJICKHHX
JUPEKTOPiB, TIOKPAIlEHO MEXaHi3M BHUIUIATH OMBIAEHIIB, MependaueHo
OOMEXKEHHS 1[0 CTOCYIOTECSI KBOPYMY 3araJIbHUX 300piB i paBa rojocy Ha HUX.
BperynboBaHO TeX NHTaHHS BHOOpY peBi3opa, BCTAaHOBJIEHO, IO YMOBH
JIOTOBOPY HaJIeXaTh IO KOMIETEHIIT HarJIA0BOI pajd, a He 3aTaJIbHHUX 300DiB.
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Bei ni 3akoHM (Ta iX IPOEKTH) BKa3ylOThb Ha Te, IO iX BIPOBAKEHHSA
BUMArae Iie IUTiHUX MyOIiuYHIX IUCKYCIH Ta MPaKTHKH 1X 3aCTOCYBaHHS CAMHUMH
AT, dopmyBaHHS Ta HAKONMYEHHS IOCBILY CYyJOBOi MPAKTUKH 3 IUX IHTAHb.
OpHaK MO3UTHBHHUM € Te, IO yKpaiHChKa BiaJa 3BaKHJIAcs HA TaKy BaKIHUBY
pedopmy B Haiii qepxai, ik peopma KOprnopatuBHOro npasa. Crio[iBa€EMoCh,
1[0 TPaKTHKA MOB’s3aHa 3 BUKOHAHHAM 11 MPHUNHUCIB HEe Oy/le MaTH HETaTHBHUX
HacmiakiB it camux AT.

B Toii ¢ yac ykpalHCBbKHIA MapiIaMeHT MpAIfoe HaJl 3aKOHAMHU, SKi € He0O-
XITHUMH JUTS PO3BUTKY Ta TapMOHi3allii HaIlliOHATBHOTO KOPIIOPATHBHOTO 3a-
koHozaBcTBa 3 npaBoM €C. YV BPVY B 2017 p. 3apeectpoBaHo 6araTo NmpoeKTiB
CKEpOBaHMX Ha PO3BUTOK KOPIOPATUBHOTO 3aKOHOMABCTBA. Jlo HHX MOXKHA
BiJTHECTH HACTYIIHI.

TIpoekt 3akony Ne6428 «IIpo BHECEHHS 3MiH 10 JESKHX 3aKOHOAaBUHX
akTiB YKpaiHH IOA0 BIOCKOHAICHHS KOPIIOPATUBHOTO YIPABIIHHS IOPUANTHHX
oci0, akuioHepoM (3aCHOBHHKOM, YYaCHHUKOM) SIKMX € jaepkaBa» [6]. 3rimHo
MOSICHIOBAJILHOT 3allUCKM BiH Ma€ Ha MeTi peopMy KOPIOPATUBHOIO JIaly B
Jiep>KaBHUX MiANIPUEMCTBAX, 30KpeMa, PEryJIIOBaHHS MUTaHb 101Uy KOMIIETEHII{
MDK X opraHamMM YNpaBIiHHS, Ie(iHIIOBaHHS Ta 3aTBEPHXKCHHS CTpareril
Jiep>KaBHOI BIIACHOCTI, 3aKOHO/IaBUE 3aTBEPKEHHS MOXIIMBOCTI HaJJaHHs TaHUX
KOHCOJIIJIOBAaHOT 3BITHOCTI LIMMHU ITIANPHEMCTBAMH Ta BIOCKOHAJICHHS MEXaHI3MY
CKJIQIaHHA 1 3aTBEpXKEHH X (iHAHCOBUX ILIAHIB.

IIpoekt 3akony Ne7055 Bim 01.09.2017 p. «IIpo puHKM KarmitaiiB i pe-
rynboBaHi puHku» [7]. Lleit 3akoH Mae Ha MeTi 3MIHHUTH /0 IOTO 4Yacy 30-
60B’s3yt0oui Hopmu «IIpo minHi mamepu i GonnoBuil puHOK» 1 «IIpo TOBapHY
Oip>Ky» 1 HO€THATH B OJHOMY 3aKOHI aKTH, SKi PeryiiOl0Th PUHOK KalliTajiB,
TOBapHOI NPOAYKIUIi Ta MOXiAHUX (iHAHCOBUX IHCTPYMEHTIB.

Jlo uporo yacy B YkpaiHi HeMae MpaBOBOTO PEryJIIOBaHHS TOBApHOI Oipxi,
KOHCOJIJJOBAaHOTO KOHTPOJII0O HAa PHHKY JEepPHUBAaTWUB, CHCTEMH TapaHTiiHOI
peaiizariii AepuBaTUB, ICHYIOTh TE)K HH3bKI CTAHIAPTH PO3KPHUTTS iHpOpMAILIi.
PerymoBaHHS AiSJIBHOCTI YYaCHHKIB PUHKY HE BifmoBimae crtanmapram €C,
Opakye pUHKY IIIHOYTBOPEHHS. 3aKOH CKEpPOBAaHHUI Ha BIIPOBADKEHHS HA PHHKY
KaIliTaliB Kpariol Mi>KHAPOJHOT MPAKTHUKH.

B IIpoekri 3akoHY BHPOBaKEHO IMPABOBY TEPMIHOJOTIIO Ta OKPECIECHO
CTPYKTYPY PHUHKIB KamiTajniB (puHKIB (DiHAHCOBMX IHCTPYMEHTIB) Ta pery-
JMHOBAaHUX pPHHKIB. OpraHi3oBaHH{ PHHOK Oyle OXOIUTIOBATH pPEryJbOBaHUI
(GoHIOBHIT PHHOK 1 PUHOK JepUBATHBIB, (OHIOBY 0araTOCTOPOHHIO TOPTi-
BEJIbHY CUCTEMY Ta TOPTiBEJbHY 0araTOCTOPOHHIO CHCTEMY JIepPUBATHUBIB.

BaraTocTopoHHs TOpriBeJbHA CHCTEMa - II€ TaKa, SIKOK YIPaBIsi€ IOpHU-
nuyHa ocoba i B mopsaky nepeabadeHnm HKITIOP 3abesnedye mommpeHHs
iHpopManii Mpo NONUT i IPONO3HLII0 Ha (hiHAHCOBI iIHCTPYMEHTH B TaKHi cHoci0,
110 IPU3BOJUTH O YKJIAAaHHS AOTOBOPIB MK yYaCHUKaMHU TaKOI CHCTEMHU.

BrpoBamkeHo iHCTUTYT KBanmi)ikOBaHMX IHBECTOPIB 1 3aranbHi KpUTepii

BU3HAHHS IOpUANYHUX 0ci0 Ta (isnunux oci6. Bumorn i 6yayTs Bera-
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HosieHi Kowmicieto. Ilepen6aueHo, 1110 IpUHHATTS pillieHb [IPO BiTHECEHHS 0COOH
10 kBaniikoBaHMX IHBECTOpiB OyJe HajexaTH A0 IHBeCTHLiNHOI ¢ipMu.
BianoBigHIiCTh TakUM KpuUTepisM Oyle IepeBipATHCh He MeHIle Hix | pa3 Ha
KBapTal.

Kowmicii HafaeTbcss OBHOBAXKCHHS IIOJI0 OOMEXEHb JI0 YKJIAaJaHHS Tpa-
BOYHMHIB 3 ()iHAHCOBUMH IHCTpPYMEHTaMH [Tl HeKBaJTi(DiKOBAaHUX iIHBECTOPIB.

KpanidikoBanumu iHBecTopamu OyayTh (HiHAHCOBI MiIKHAPOIHI OpraHi-
3anii; 3apyOiKHI JiepkaBu Ta iX LEHTpalbHI OaHKW; NepkaBa Ykpaina i Ha-
nioHaneHuit bank Ykpainu; npodeciiiHi yuacHUKH PHHKIB KalliTaJliB Ta PUHKIB
peryiboBaHUX, OaHKU Ta CTPaxoBi (OHIM; FOPUANYHI OCOOH, 30KpeMa, CTBOPEHI
3TiIHO 3aKOHOJIABCTBA 1HIIIOT JIEpKaBH, SKIIO BOHH Bi/IMOBIIAIOTH IIIOHAHMEHIIIE 2
KpUTepisiM: cyma OalaHCy CTAaHOBHTh HE MEHIIE HDK pO3Mip BU3HAUCHHI
HKIUII®P; unctuii piyanii mpuOyTOK Bif peaiizaiii ToBapiB, poOiT i mOCIyr 3a
OCTaHHIi 00OpPOTHHH pik OyJe CTAHOBHTH HE MEHIIE HiK PO3Mip BH3HAYCHHI
HKUIIOP.

KpimM HUX MOKYTh OyTH BU3HAaHI KBaJIi)ikOBAHUMH IHBECTOPAMHU OCOOH, IO
BIJINOBIJIAlOTh IOHAMMeHIIe 2 KpUTEpisM: HPOTArOM OCTaHHIX 4 KBapTaliB
MICTWIIM 1 BUKOHYB&JIU ILIOKBapTajJbHO He MeHII HiDK 10 mpaBoumHiB, sKi
CTOCYIOThCSI (DIHAHCOBUX IHCTPYMEHTIB; € BIACHUKAMU PaXyHKiB OaHKiBCHKUX Ta
LiHHUX TamnepiB y po3Mipi HioHaiiMeHile po3Mmipy, BcraHOBIeHOro Kowiciero;
MaroTh JOCBiJ] IPOBEICHHS ONepaliil 3 HiHHUMHU NalepaMy Ha pUHKaX HE MEHII
HbK 1 pik, abo poGouumii craxk B (iHaHCOBIM ycraHOBI (abo 3apyOixkHiH
IOPUINYHI 0c00i, SIKa Ma€e aHAJOTIYHUHA CTATyC 3TiJIHO 3aKOHOJABCTBOM 1HIION
KpaiHu) 3a BiANOBigHUM (paxoM He MeHIe Hix 1 pik.

B TMapnamenri 3apeectpoBaHo Takox [Ipoext 3akony Ne6303, sxuii mae
IiABUIIUTY JIOBipY iHBECTOPiB 10 €(hEKTUBHOIO JEP:KaBHOTO PETyIIOBaHHSA Ha
¢oHnoBOoMy puHKY - «IIpo BHECEHHs 3MiH JO JESKMX 3aKOHOAABYMX aKTiB
VYkpalHH IIOJ0 OXOPOHM iHBECTOPIB MepeA 3JI0BKHBAHHAMH Ha pPHHKax
kamitaniB» [8]. 3akoH mepexnbayae HACTYIHI HOBOBBEICHHS: TapaHTye Hesa-
nexuicte HKITI®P, B ToMy umci ¢piHAHCOBY; CTBOPSHHSI YMOB JIO BKIJIFO UCHHSI
VYkpainu g0 baratoctopoHHboro MemopaHIyMy PO B3aEMOPO3YMiHHS
oprasisaitiit peryisitopis puHky inaux namepis (I"CO MMowu); iMITIIeMeHTaIi 10
npumnucie Posnopsmxenas €C No596/214 Bin 16.04.2014 Tlpo 3710BKHBaHHS Ha
PHHKY, IOJIO CIIBIpalli MXKHAPOIAHUX PEryiIsITOpiB, 0OMiHYy iH(pOpPMALIED MiX
HUMH, TIPOBEJICHHS CIIIZCTBA 32 3asSBOIO 1HIIOTO PETYIIOI0YOr0 OpraHy, a TaKOoX
30epiranHs KoH(DIZEHIIHHOT iH(pOpMalii; BJOCKOHANCHHS CHCTEMH Harisiay i
KOHTPOJIIO HaJ Oip>KOBOIO IIsUTBHICTIO, OepydHd IO yBarw HaWKpalliuil CBITOBHI
JOCBIiJI 3 METOKO BUPOOJICHHSI €()eKTHBHOT CUCTEMH 3arI00IraHHs 3JI0B)KUBAHHSIM.

Ha nymky Timypa XpomaeBa, IPOEKT OO 3aKOHY MPOMOHYE 3MiHH, SKi
JO3BOJISIIOTh BHIPABHTH IOBEAIHKY YYaCHHKIB (DOHIOBOrO PUHKY YKpaiHu i
JI03BOJIUTh €(EKTUBHO IPOTUAIATH 3JIOBXHMBAHHAM B cdepi IIHHUX Mamepis.
BignoBigHicTs GYHKIIH perynsaTopa MiKXHApOJHUM CTaHIApTaM YMOKJIUBHThH
e(eKTHBHY OXOPOHY IHBECTOPIB Ta Oy/ie MPOTUIIATH 3JI0BKHU-
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BaHHSIM B 000poTi wiHHUMH manepamu. Hamanus Kowmicii MOBHOBaXKeHb 10
MPOBE/ICHHS CIIICTBA 1 MEPEeBipKU HE O3BOJHUTH THUM, XTO MOPYIIUB 3aKOHO-
JITAaBCTBO YHHMKATH BiAIMOBigaibHOCTI [9].

B cBoro uepry, B €C Big 3 ciung 2018 p. mono puHKy (iHaHCOBUX iH-
CTpyMeHTiB 30008’ a3ye JupextuBa MiPI'O II, abo nupextusa 2014/65/€C. Bona
ckacye JupexruBy MiPTO I 2004/39/WE i 2006/73"E. IlpuroryBaHHs 3MiH
TPUBAJIO 5 pOKIB 1 CYNPOBOJKYBAJIOCS YHCICHHUMH KOHCYJIBTAlIIMH Ta
anamizamu [10].

HaiiBaxxnuBila 3MiHa NOB’s3aHa 3 iHpoOpMaLisMu, sKi OyAyTb 3MyIICHI
OTPUMYBATH KI€HTH, siKi KymyloTh (iHaHCOBMil TpoAyKT. MmeThcs mpo Ta-
paHTYBaHHS JOCTYIy O JETajel, MI0 CTOCYIOThCS OIUIAT, 3a0XOYYBaHb JUIS
KOHCYJIbTAHTIB, TOCEPEJHUKIB Ta AMCTPUO’IOTOPIB MPOAYKTY 3 (iHAHCOBOTO
puHKy [11].

IuBectuiiini GpipMu (M. iH. OaHKH 1 TOBApUCTBA IHBECTHIIIHHI) 30008’ 13aH1
110 iH(OpPMYBaHHS KIIIEHTIB, 110 HA0YBaKOTh, 00 BXKE BOJO/AIIOTH IHBECTHIITHUM
MPOIYKTOM MPO: MOTCHIIITHUX KOHQIIIKTaX iHTEPECiB, 30KpeMa, sIKi BAHHKAIOTh 3
MOJITUKKA OIUIATH, IHBECTUI[IHHOTO PH3HMKY Ta BIAMOBIMHOCTI TMPOAYKTIB
norpebaM KIi€HTIB (T. 3B. LIJbOBI PHUHKH), a TaKOX IX BIAMOBIAHOCTI 10
IHAMBIAyalbHOI CHTyallil KIIEHTIB, CTPYKTYpi, BHCOTi (iHAHCOBHX Ta
He(IHAHCOBUX 3a0XOYeHb, SAKIi BUPOOHHK TMepenae AMCTpUOOTOpaM i
MOCEPEIHAKAM, & TAKOXK iX BIUTMB Ha PEe3yJIbTAT IHBECTHIIIT KITI€HTA.

Binx 30.04.2018 p. B [Tonbmii Habpana ynaHOCTI KoHCTHTYMIS Bi3Hecy, ska
CKJIQIAEThCS 3 TaKeTy 5 3aKOHIB, SIKi CTOCYIOTHCS OCHOBHHX 3acaj BeICHHS
Oi3Hecy Ta rapaHTi, sKi HajexaTh mignpueMisM. Llell TOKyMEHT € HaiOuibII
KOMILJICKCHOIO peOpMOI0 TOCIOIapChKoro mpasa B [loublii 3a ocTaHHI Maiixke
30 poxkiB [12].

B cxuan nakery 3akoHiB 1iei Koncrurynii BXoaars 5 3akoHiB:

- 3akoH Bix 6 Oepesns «[Ipo BicHuk Manux Ta cepeiHiX MANPHEMIIIBY («O
Rzeczniku manux Ta cepennix nianpuemniB MaiyJI i i Sredmch Przedsidrorcow)
[13],

- 3akon Big 6.03.2018 p. «IIpo ueHTpaynpHU peecTp iHPOpMAaii mpo
TOCIOJAPCHKY AiSIBHICTD 1 MyHKT iH(opMarii amst mignpuemns» («o Centralnej
Ewidencji i Iriorrani o Dzialalnosci Gospodarczej i Pumkcie Imiorracn Illa
Praerieigrorcy») [14],

- 3akoH Bix 6 Oepes3ns 2018 p. «[Ipo mpuHIMIM ydacTi iHO3EMHHUX Mif-
MPUEMIIB Ta IHIIMX iHO3EMHHUX OCi0 B TOCHOAAPCHKOMY OOOpOTI Ha TepUTOPil
Tompmi» («o zasadach uczestnictwa przedsiprorc6w zagranicznych i immyJI os6b
zagramcznych w obrocie gospodarczym ma terytorium Rzeczypospol'ite
Polskiej») [15],

- 3akoHy Big 6 Oepesns 2018 p. IIpunwmcy, siki BOpOBaIKYIOTh 3aKOH -
IIpaBo miANpUEMINB Ta iHINI 3aKOHU MIOAO TOCHOAAPCHKOI AisTbHOCTI («Prawo
przedsi§brorco6w ora7 inme ustawy dotycz’ce dzialalnosci gospodarczej») [16].
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Taxoxx Bix 20.02.2018 p. ypsan npuiinss Baxuusuil na Ionsmi IIpoexr
3akony «IIpo miaTpumKy HOBUX iHBecTHLii». Llelt 3aKkoH, 30kpeMa, CTOCYEThCS
IIOBHOT'O BLIXOJy BiJj 0OMEXXEHb TEPUTOPialIbHUX IIPU 3aCTOCYBAHHI iIHCTPYMEHTY
MOJATKOBUX MNBI 31 30epexeHHsAM 3acaj] IOJ0 MNPU3HAYEHHS TEPUTOPIil;
BU3HAUCHHS IIepioy KOPUCTYBAHHS IOJATKOBUMH IUIBTAMH B 3aJIGXKHOCTI BiX
IHTEHCUBHOCTI MyOJiYHOI JOMOMOTH B perioHi, no3BosieHoMy €C; 3MiITHEHHS
pOIIi yIpaBIsIIOUMX TOBApPUCTB B CUCTEMi 00CIYroByBaHHs iHBecTOpiB [17].

V¥ 3akoHi pillleHHs PO 3BUIbHEHHS 3 IOaTKy Ha IpUOYTOK OyzAe BUJAaHE Ha
BU3HA4YEHUH yac - cTanzapTHo Bix 10 go 15 poxiB. YuM BUIa iHTEHCUBHICTbH
nmyOuigHOT JonoMoru B perioHi (mo3Bosieroi €C), TUM IOBIIWI mepio vacy
TpuBae 3BiIbHEHHA. BomHouac MOXIMBUM Oyze IMPONOBXKEHHS dacy IbOTO
piteHHs 10 15 pokiB.

3MminHeHa Oy/ie pojib YIPaBISOYUX KOMIIaHIH B CHCTEMi 00CITyrOBYBaHHS
inBectopiB. ToBapucTBa, sKi A0 IBOTO 4Yacy YIPABISUIH CICiaIbHUMA
€KOHOMIYHHMH 30HAMH, CTaHYTh TOJIOBHOIO TOYKOIO KOHTAaKTY, SIKIIO HIETHCS
mpo TyOJiYHy IOIMOMOTY Ha TEpHUTOpIl 3BUIBHEHIH B MOJATKOBUX MBI 1
YPSAA0BOT AOTAlli.

3aBIaHHs TOB’sA3aHE 3 OOCIYrOBYBaHHSM IHBECTOPIB, SIKI KOPHUCTAIOTHCS
myOJIIYHOIO JTOTIOMOTOI0 OyJie peaji3oBaHe Yepe3 YIpaBISoui KOMIaHii mpu
criBmpaii 3 JIOKaJIbHUMH ycTaHOBaMH MiHicTepcTBa MiANPHEMHHIITBA 1 TEX-
Hosorii Ta ITonbchbKOi areHiii iHBECTHINH 1 TOPriBii. YHpaBistodi KOMIaHii
OyILyTh IisITU HA TEPUTOPISAX paloHIB, NpUNUCAHUX IM B PimieHHi.

Ileit 3akoH ckacyBaB 3akoH «IIpo cremianbHi €KOHOMiUHI 30HW», BIIPO-
Ba/UKYIOUM HOBi BUpIIIEHHS, SIKi 30UIBIIYIOTH IHBECTHILiiiHY NpHUBaOIUBICTH
Tonpbmi.

OpHOYAaCHO TMOJILCHKUI 3aKOHOAABELb Mpalloe HaJ 3MiHAMK B 3aKOHaX i
ITocTanoBax, siki BU3HAIOTH I 3MiHU 3a 3000B’s3yroui Ha Tepuropii ITombmii
(mpuuoMy JIesiKi aKTH €BPOTIEHCHKOTO TpaBa 3000B’A3YI0Th Oe3nocepeinbo, 0e3
HeoOXimHocTi X iMruiemenranii). HemonaBHo OyB minrortosienuit Ilpoext
3aKOHYy, IIO CKAacOBYE 3aKOH Ipo 000poT (HiHAHCOBMMHU iHCTPYMEHTaMH,
GaHKiBCbKE NPaBO i 3aKOH PO iHBecTULiHHI (ouau. IIpoeKT KOHCYIBTYETHCS 3
Komiterom ®inancosoro Harmsany, HauionambHuM OaHKOM, TOBapuUCTBaMU
iHBecTHIiiHUX (OHIIB Ta IHIIMMHU y4acHUKaMu (iHAHCOBUX PHHKIB. BoceHu
OYIKYETHCSI TAKOXK MPUHHATTS MPOCKTIB 3MiH 0araTh0X BUKOHaBYMX aKTiB [18].

Bin 3 nunmasg 2016 p. y4acHUKH PUHKY KamiTaliB 3000B’si3aHi 3aCTOCO-
ByBaTH npunucy Poznopsymkenns €C i Paau nr 596/2014 Bix 16.04.2014 B cnipasi
3J0BKHMBaHb Ha pUHKY (T.3B. ,rozporz‘dzenie MAR”). Ls mnpaBoBa
periaMeHTanis ckacyBana 3000B’S3yI0Ui TNPUIHCH IOJBCHKOTO TIpaBa, sKi
craHoBiATh iMIuteMmenTanito aupekrusu 2003/6/WE Ilapnamenty €Bpomeii-
cekoro 1 Pagu Big 28 ciuns 2003 p. B chpaBi BUKOPUCTaHHS KOHQIIEHIIITHUX
inpopmariii Ta MaHinyssmid Ha puHKY («IupextuBa MAP») [19, 20].
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VY 3B’43Ky 3 NPOBENEHHSIM rapMOHi3allil KOPIOPAaTHBHOTO 3aKOHO/aBCTBA

JUISL HAIIO1 JepKaBU BAXKIIMBHM € BpaxyBaHHS MO3UTUBHOTO nocBiny [lonbii Ta

€C B yacTHHI 3aXUCTy KOH(ieHiHHOT iHpopMalii Ta 0COOUCTHUX IaHUX, 3AXUCTY

iHBeCTOpiB Ha (HOHIOBOMY PHHKY Ta HaJaHHA JUIS HUX IIOJATKOBHX IIIBT,
3a0X0YEHHS 1HBECTUIIIH, IPOTUAII 310BXKHMBaHb HA PUHKY KaliTaliB, TOILO.
OnHak Ipo Ii€BICTh LUX IMOJOXEHb y pa3i iX BIPOBAIKEHHS TOBOPUTH

CKJIAJHO 3 OISy Ha CHUTyallifo B KpaiHi, 1HEpTHICTb (POHIOBOIO PHUHKY Ta

3HEOXOYEHHS NPEICTAaBHUKIB 1HO3€MHOro Oi3HECy B KOPIOPAaTUBHOMY iHBec-

TyBaHHi. [Io3UTHBHUM € TOH (aKT, M0 BOHU MPOJOBKYIOTH IIKABHUTUCS MOX-

JIUBOCTSIMH BKJIQJICHHS CBOTO KalliTally, ajieé OYiKyIOThb OUIbII CIPUSTINBUX

3aKOHOJIABYMX YMOB JUIs BeJIeHHs Oi3HECY Ta HOro 3aXHCTY; a TAKOXK HOKpaIleHHS

MOJIITHYHOT CUTYalil B YKpaiHi.
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Ciwyk J1.B.

kaHOudam ropudu4yHUX Hayk, 3aeidyeay Jlabopamopii npobrnem
KopnopamueHoeo npasa HMl npueamHoeo npaea i
nionpueMmHuymea imeHri akademika @.I.Bypyaka HAlIpH YkpaiHu
3AlrAJlbHI 360PU YYACHUKIB B TOBAPUCTBI
3 OBMEXEHOO BIAMNOBIAAJIbHICTIO:
OCOBJIMBOCTI NPABOBOIO PEMYNIIOBAHHSA

Ha cy4acHOMYy eTarri po3BUTKY €KOHOMIYHOI cpepH MiANpUEMHULITBA,

Jie OJJHUM 13 BOXKJIMBHX Cy0’ €KTIB PUHKOBHX BiJJHOCHH € ITiAMPUEMHHIBKI
IOPUANYHI 0COOU, 0COOITHBA yBara MpUALISETHCS CTBOPEHHIO e(heKTHBHOT
CHUCTEMH KOPIIOPATHBHOTO YIPABIIiHHS, METOO SKOT € 3a0€3MeYEeHHS THYY-
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3arayibHi 300pH YYaCHHUKIB B TOBapPUCTBI 3 0OMEKEHOIO BiNOBITANIBHICTIO. .

KAX MEXaHi3MiB peryJIOBaHHs BHYTPIIIHBOI CTPYKTYPH IiJNPUEMHHUIIEKUAX
oprasizaitiit. Ajxe BUPIIICHHS HA 3aKOHOJIABYOMY Ta JIOKAJTBHOMY PiBHSIX TaKHX
IIUTaHb, $K, 30KpeMa, 3a0e3MeueHHs 3IiMCHEHHS KOPIOPAaTUBHUX IpaB
YYacHHKIB, IMMPO30pa Ta THYYKa B3a€EMOJIisl OpPraHiB HOPHIWYHOI 0COOH, SKi
O/IHOYACHO BIUIMBAIOTh Ha ()OpPMYBaHHS BHYTPINIHBOI BOJI oOprasizamii Ta
(hOpMYIOTh 30BHIIITHI BITHOCHHH 3 Pi3HUMH TpyNaMH CTEHKXOJIEPiB, IO 3BiICHO
BIUIMBA€ Ha JIIJIOBY PEMYTAIlil0 TAKUX OPUANYHUX OCIO, € BXKIUBUM (PAKTOPOM,
SIKOMY HaBUYAIOThCS 1 HAMArarThCsl OCATHYTH 013HEC-CTPYKTYPH, 110 3aiMatOThCsI
CTpaTETiYHUMH BUAAMHU ITiIIPUEMHHUIIBKOT isTBHOCTI.

SIK ToKa3ye mNpaBO3aCTOCOBHA IPaKTHKA, TOBAapUCTBA 3 OOMEKEHOIO
BIJITIOBIIANIBHICTIO € OJHIEI 13 HaWOUIBII 3aTpeOyBaHHMX ITiIIPUEMHHUIIBKUX
FOPUIUYHHUX 0Ci0, 1110 BeyTh Oi3HEC OS] 3 aKIIOHEPHUMH TOBAPHUCTBA, SKi X0ua
1 BiZIIrparOTh HE MEIIl BXKIIUBE 3HAUCHHS Y TIAMPUEMHHUIIBKIHN cdepi, aje € J0CUTh
SKOHOMIYHO BHTPATHUMHU Yy CBOEMY (HYHKLIOHYBaHHI, III0 # CTBOPIOE YMOBH iX
MEePEeTBOPCHHS HA BUIE3a3HAYCHI TOBAPUCTBA. Y 3B’S3KYy 3 IUM, PYLIIHHHUM
KPOKOM Yy HaIPSIMKY PEeryJIIOBaHHs [IPaBOBOTO CTaTyCy TOBApHCTB 3 0OMEKEHOIO
BiJITIOBIAJIbHICTIO CTAJI0 MPUHUHATTS 1 HaOpaHHs unHHOCTI Big 17. 06. 2018 p.
3akony Ykpainu Ne 2275-VIII «IIpo ToBapucTBa 3 0OMEXKEHOIO Ta JOAATKOBOIO
BIZIMOBINANIbHICTIO» (Hajami - 3aKOH), y SKOMY INpPHUIUICHO yBary HOPSIKY
(GYHKIIOHYBaHHS OpraHiB YIPaBIiHHA TaKUMH TOBapUCTBaMM. SIK HACIiJOK,
HOPMATHBHI MOJIOXKEHHS Y YaCTHHI BU3HAYCHHS IIPABOBOTO CTATYCy TOBAPHCTB 3
00MEXEHOIO BiNOBiNANBHICTIO, B TOMY YUCIi BU3HAUCHHS IUTAaHb YIPABIiHHA
TOBAapUCTBOM, M0 MicTwidcs Yy 3akoHi VYkpainn «IIpo rocnomapchki
TOBApUCTBA», BTPATUIN YMHHICTh. OJHAK, K 1 OyIb-sKi HOBOBBEICHHS Y cdepi
KOPIOPAaTUBHOIO 3aKOHOJABCTBA, 3a3HAUeHi HOPMU IOTPEOYIOTH HAYKOBOTO
aHaJi3y 1 JOJATKOBOTO TIIyMaueHHSI.

3BHYaiiHO, BapTO BiA3HAYUTH, IO NMPHHAHATTS 3a3HAUEHOTO BHIIE 3aKOHY
CTaJO BaXJIMBOIO TIONI€I0, NMPO HEOOXiTHICTh HACTaHHSA SKOi HEOJHOPAa30BO
MTUCAJTH K BYCHI, TaK 1 MpakTUKH. [Ticis mpuiHATTS 3aKOHY OUIBIIICTH EKCIIEPTIiB
y rainy3i KOpIOPaTHBHOTO IIpaBa BiJ3HAYIIM IPOTPECHBHI 3MiHM IMPaBOBOTO
PETYIIOBAaHHS TIPABOBOTO CTaTyCy TOBAapUCTB 3 OOMEKEHOIO BiAMOBIAAJBHICTIO,
OCKIJIbKH TiepeibaueHO YMOBOO MEHIINI 00csT iH(popMatlii, 1110 000B’I3K0BO Mae
BiTOOpaXkaTHCs Y CTaTyTi, 3aKPIIIEHO KOHCTPYKIIIO KOPIIOPATUBHOTO AOTOBOPY,
BBEICHO MOXKJIMBICTH CTBOPEHHS HArJIsOBOI paad, PO3KPHTO MOPSIOK
MPUTNMHEHHS Ta BUIUTY TAKHX TOBAPUCTB TOIIIO.

Pa3zoM i3 TuM, OLIBII JETaNbHO BapTO PO3MITHYTH KITIOUOBI MOJOKEHHS
[IOJI0 3arajlbHUX 300piB YYaCHUKIB TOBAPHCTB 3 OOMEKEHOIO BiJINOBIaIbHICTIO,
BiJIMiHHI Bifl MONEPEIHHOTO 3aKOHOJIABUOTO PETYIIFOBAHHS, 1 OKPEC/IN TepeBaru
Ta HEJIOJIKH 3a3HaYCHUX MOJI0XKEHb. 30Kpema:

1) nma BigMmiHy Bix mojoxkeHb 3akoHy Ykpainu «IIpo rocmoaapchki
TOBAapUCTBaY, y IKOMY 3a3Ha4€HO, 1110 [103a4eProBi 3arajibHi 300pu MOBUHHI OyTH
CKIMKaHI HAa BUMOTY BHMKOHAaBYOrO OpraHy a00 yYacHUKIB TOBapuCTBa, IO
BOJIOZIIFOTh Yy CYKyHHOCTI Oinbmn sk 20 BigcoTkamu ronociB (cr. 61), 3rimHO

MOJIOXKEHb HOBOTO 3aKOHY BH3HAYEHO, 110 103a4€ProBi 3arajibHi
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Cimyk JI.B.

300pM MOXYTh CKITUKATHUCS Ha BHMOTY BUKOHABUOTO OpraHy, Ha BHUMOTY Har-
JSITOBOT pajii TOBAPHCTBA ab0 Ha BUMOTY yJacHHKa a00 Y4aCHUKIB TOBapHCTBA,
SKi Ha JEHb IOJaHHS BUMOTM B CYKYHHOCTI Bojofitore 10 abo Oinblie
BiJICOTKAMH CTaTyTHOIO Kamitanxy ToapuctBa (cT. 31). IIpu npomy y HOBOMY
3akoHi nependaueHo, 0 BUKOHABYMN OpraH He TUIBKH MOXe, aje i MOBHHEH
IHIIIIOBATH CKJIMKAaHHS 3arajibHUX 300piB, SKIIO BapTiCTh YHCTHX aKTHBIB
TOBApUCTBA 3HU3MIIACS OUTBIN K HA 50 BiJICOTKIB MOPIBHSHO 3 I[UM MMOKa3HUKOM
CTaHOM Ha KiHeIlb MOTIEPEHBOTO POKY, OCKIIBKH Y pa3i IrHOpYBaHHS 3a3HAYCHUX
BKa31BOK 1 JIOBEJICHHSI TOBApUCTBA JI0 OAHKPYTCTBA WICHH BUKOHABYOTO OPTaHy
OylyTh HECTH CONiJapHO CyOcHIiapHY BiAMOBIAANBHICTH 32 3000B’SI3aHHAMH
ToBapucTBa. Takok 3aKOHOM TIPUBEICHO Yy BIIMOBIAHICT 3 IMBUIBHUM
3akoHOZaBcTBOM (cT. 98 1K Vkpainu) nmutaHHs MPO BiICOTOK TOJIOCIB, SKUMHU
MalOTh BOJIOJITH YYaCHMKH JUIS IHILIFOBaHHS CKIHKAHHS M03a4eproBHX
3arajibHUX 300piB, Ta BKa3aHO HA MOXKJIMBICTh 1X CKJIMKaHHS HATJIA0BOKO PaJIOL0,
YOro paHilie He nependavanocs 3aKOHOM, IO BKa3ye€ Ha TMO3WTHBHI 3MiHH Y
MIPaBOBOMY PETyJIIOBaHHI 3a3HAYCHUX MTUTAHb.

2) Y HOoBOMY 3aKOHi epe10aueHo, 1110 3arajbHi 300pH yJaCHUKIB € BHILIUM
opranom ToBapuctBa (cT. 29). Ilpm npoMmy, 3a 3araJbHUM IPaBUIOM, Y
CIeLiaJbHOMY 3aKOHI Mae mependadaTHCsl MOPSJOK INPOBEICHHS 3arajlbHUX
300piB, SIKUM BH3HAYa€THCS KBOPYM 3arajlbHUX 300piB, a caMe BU3HAYAE€THCA
KiJIbKICTh TOJIOCIB YYaCHHUKIB y BiJICOTKOBOMY BiJJHOLIEHHI, 32 HasBHOCTI SKHX
3arajpHi 300pU y4acHMKIB CIIiJl BBaXXaTH IIPaBOYMHHUMHU. BinmnosinHo no ct. 60
3akony Ykpainu «IIpo rocrogapcbki TOBapuCTBa» mependavyanocs, o 3araibHi
300pH1 y4acHHKIB BBaXKalOThCS TIOBHOBAKHIMH, SIKIIIO HA HUX IPUCYTHI yJaCHUKU
(IpencTaBHUKM YYacHHKIB), IO BOJIOAIIOTh y CYKYIHOCTI Oumbmr sk 50
BiZICOTKAaMM TIOJIOCIB. JSIKIIO Yy CTaTyTHOMY KalliTajdl TOBAapUCTB BiACYTHA
Jiep)KaBHA YacTKa, TO JIO3BOJISJIOCS BCTAQHOBJIFOBATH IHIIMH BiJICOTOK TOJOCIB
y4JacHHUKiB. BTiM, 3riiHO HOBOBBeleHb 3aKOHY, KBOPYM 3arajbHUX 300piB
YYacHHKIB TOBapUCTBA BIJICYTHIH, a y cT. 33 3a3HaYaeThCs TINBKH, IO 3arajbHi
300pH yJYacHHKIB NPOBOAATHCS B IMOPSIKY, BCTAHOBJICHOMY IIMM 3aKOHOM Ta
CTaTyToOM ToBapucTBa. [Ipn HpOMY y9aCHUKH MOXYTb OpaTH y4acTh Y 3arajJbHUX
300pax MUIIXOM IPUCYTHOCTI 0COOHMCTO abo dYepe3 NMpeACTaBHUKA, B PEXKUMI
BiJicokOH(DepeHIil 860 3209HOT0 TOJIOCYBaHHS.

3 ongHOro OOKy, MOJYKHA BiJI3HAYMTH 3a3HAUCHI 3MIHH SK MO3WTHBHI,
OCKUIbKM HAONWKEHI 10 pEeryimioBaHHA MOPSIOKY NPOBENEHHS 3arajbHUX
VYaCHUKIB TOBapuCTBa 3 OOMEXKEHOI0 BiNOBINAJBHICTIO, IO BH3HAYAETHCS
3aKOHOJABCTBOM KpaiH €Bpormeiicbkoro Corosy. /s mpukiaay, 3a 3aKOHO-
IaBCTBOM ABCTpil IUIA IOCSTHEHHS KBOPYMY HEOOXiTHa HPUCYTHICTH IIO-
HaiimeHntre 10% romnocis. [aHuil KBOPYM MOKe 3MIHIOBATHCS CTaTyTOM SIK y OiK
30ibIIeHHs, Tak i B Oik 3MeHmenHs [3, c. 77]. Hopmu KTT Ilonpoi B3aramni He
nependavaroTh KBOPYMY K MEPEIyMOBH TPUHHATTS PIllleHb Y TOBApUCTBaX 3
00MEKEHOI0 BiAMOBINANBHICTIO. BoHOYAC y 3aKOHOIABCTBI € 3aCTEPEKEHHS, 110
3aCHOBHHUIIBKUI JOTOBIp MOKE CTABUTH B 3aJISKHICTh AIHCHICTH 300piB Bix yuyacTi

y HbOMY YYacCHHUKIB, SIKi peTIpe3eHTYIOTh BiIIO-
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3aranbHi 300pH YYaCHUKIB B TOBAPUCTBI 3 0OMEKEHOIO BilIOBIJANIBHICTIO. ..

BiZIHY KiIbKicTh a00 BapTicTh yacTok (cT. 241 KTT). Kpim Toro, 3akoHozmaB4a
BUMOTa BCTAHOBJICHHS KBOpyMy Iiepen0adeHa Yy 3araJbHHUX ITOJOKCHHSIX
(manpukian, ct. 506 § 1 KTT - piteHHs npo 31UTTs/TIPHEHAHHS TOBAPUCTB) [2,
c. 101].

3 ypaxyBaHHSM HaBeAEHOTO, 3 iHIIIOr0 OOKY, BUIUIUBAE, 1[0 HE3BAKAIOUN HA
CXOKICTh MOJIOKEHb 3aKOHO/IABCTBA PI3HUX KpaiH, nepeadavyeHo pi3Hi MiaX0H 10
iX ¢opmymoBaHHS. 3 IMX TO3MIIH, SKIO OpaTH IO YyBary MPaKTHKY
3aCTOCYBaHHS Ta BIJCYTHICTh Yy BITUM3HSHHX Oi3HEC-CTPYKTYp HaBHKIB
(OpMyITIOBaHHS CTaTyTHUX JIOKYMEHTIB BIAMOBIIHO JO CHEUU(IKH CBOTO
CTaTycy, TO iCHYE PU3HK BHHHUKHEHHS KOPIOPATHBHUX KOH(MIIKTIB MiX ydac-
HUKaMH TOBApUCTB 3 OOMEKEHOI BiAMOBimanbHICTIO. Hanpuknanm, e moxe
CTOCYBATHUCS BiJICYTHOCTI Y3TOJKEHUX MOTJISAIIB MO0 AOIILHOCTI 3aKPiTICHHS
Y CTaTyTi TOBapHCTBA KBOPYMY 3arajbHUX 300piB.

Bapto Takox moromutucs 3 (axiBIFMH - MPAaKTHKAMH Yy Taly3i KOpIO-
PaTHBHOTO IpaBa 3a3HAYAETHCS, IO 3AJIUIIMBCS PU3HK OJOKYBATH NPHIHATTS
pillleHp Ha 3arajpHUX 300pax HEIOOPOCOBICHUMH YYaCHUKAMH, SKi MOXYTh
ITHOpPYBaTU BifeOKOH(EpeHLil, 32049Hi IOJIOCYBAaHHS Ta MHUCbMOBI OINMTYBaHHS.
Anxe y cT. 29 3akoHy nepenbdadaeThes, 0 YYaCHUKU TOBAPUCTBA MAIOTh IIPaBo,
a He 000B’s130K OyTH IIPUCYTHIMHU Ha 3arajbHUX 300pax y4acHUKIB, OpaTu yuacTh
B 00rOBOpPEHHI 1 T0OJIOCYBAaTU 3 MUTaHb NOPAAKY AeHHOTO. I. JlepeB’siHKO 3 LIbOTO
[IPUBOAY 3a3HAYaE, 10 B LIbOMY € IIEBHA aJIOT1YHICTh Ta Je- CTPYKTUBHICTh. be3
BIZIMOBIJTHOTO KBOPYMY Ta BU3HAYEHOI KiJILKOCTI I0JIOCIB yXBaleHHS OyIb-SKUX
pillleHp HEMO>KJIMBE, IO HETaTMBHO IT03HAYA€THCS HA MiSUTBHOCTI TOBAapHCTBA.
HasiBHa Ha CHOTOJHI CyJOBa MpaKTHKa JEMOHCTpPYe Oe3MopajaHiCTh TOBAapUCTB
Ta/ab0 yuacHUKIB Mepe]] CHCTEMAaTHYHOIO0 HEBKOIO MaXOPUTAPHUX YYaCHUKIB Ha
3araiibHi 300pH ToBapucTBa [1].

Kpim Toro, SIKIIO BECTH MOBY IIPO 3a0YHE TOJIOCYBaHHS, TO B 3aKOHI He
BU3HAYECHO CTPOKIB, BIPOJIOBXK SKUX YIaCHUK Ma€ MPOTOJIOCYBATH 32 T YH iHIIE
MIUTaHHS, 10 BUHECEHO HA MOPSIOK IeHHHH 3arajbHUX 300piB. Y 3B’S3KY 3 UM,
BUHMKAE HEOOXiJHICTh MJETaJbHOTO BPETYNIOBAHHSA IUTAHHA  TOPSAKY
MIPOBEJ/ICHHS 3arajbHUX 300piB Ta MpaB i 000B’SI3KIB yYaCHUKIB Y CTAaTyTi Ta/abo
KOPIOPAaTHBHOMY JOTOBOpi, IO OAHAK IIOKH L0 HE € TapaHTI€l0 HaJIeKHOTO
3IIICHEHHSI TpaBa Ha yJ4acTh Y 3arajbHUX 300pax Ta MPaBOMiPHOTO IPOBEACHHS
3arajibHUX 300piB TOBAPUCTBA 3 OOMEKEHOIO BIMOBIIATBHICTIO.

3) HeonHo3HAYHWM 3aJIMINAETHCS W MUTAHHS LIOAO MOPSAKY MPUAHSTTS
pillieHs 3araJbHUMH 300paMH YYacHWKIB, OCKUIBKH 3rimHo cT. 34 3akoHy
3a3HAYA€THCS, IO PIIEHHs 3arajJbHUX 300piB YYACHUKIB MOXYTh IPHIMATHCS
KBauTi(hikoBaHOIO OLTBIIICTIO roJ10CiB (3/4) 200 MPOCTOIO GUIBLIICTIO TONOCIB YCiX
yYacHHKIB TOBapUCTBA, SKi MAlOTh NPaBO TIOJOCY 3 BiANOBIAHMX NUTaHb, a
PpillIeHHS 3arajibHUX 300piB YYaCHHKIB 3 IUTaHb, IepeAdadeHuX MyHKTamMu 4, 5, 9,
10 wactunu gapyroi crarti 30 3axkoHy, NpPUEMArOTBCS ONHOCTAiHO BCiMa
y4acHHKaMH TOBapHCTBA, SKi MAIOTh NPABO T0JIOCY 3 BIANOBIAHUX MUTaHb. [Ipn

IbOMY 3aKOHOM JJO3BOJICHO Y CTaTyTi BCTAHOBJIFOBATH
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IHIITY KUIBKICTh TOJIOCIB YYaCHHUKIB TOBapUCTBa (ajle HE MEHINE, HDX OUIbLIICTh
rOJIOCIB), KM pillieHb, sKi NpuiiMaroThcst ogHocTaliHO. ToOTO Hapasi 0OMEKEHHS
y BUIIA KBOPYMY 3HATE, IPOTE HOBUI 3aKOH MICTHTH HOPMY, SIKa BCTAHOBIIIOE
MiHIMaJIbHY KiUJIBKICTh T'OJIOCIB, SIKI HEOOXIJHI JJIsi IPUHHATTSA TOTO YH iHIIOTO
PpilICeHHSL.

OpHak TyT CIiJi BpaXOBYBaTH IIE€BHI 3aCTEPE)KEHHs IIOJA0 IHTaHb, SKi
MOXYTh BHHUKHYTH y TPaKkTHI IpaBo3acTocyBaHHi. Ha mepmmii mormsg 3
MOJIOXKEHb 3aKOHY BWIUIMBA€E, MO HASBHICTH KBOPYMY BIJICYTHS, aje y XOi
MPUAHATTS PillieHb, 0COOJIMBO 3 THUX MHUTaHb, SIKI 3aKOHOM MalOTh NPUHAMATHCS
OJ/IHOCTAHO BCiMa y4aCHUKaMH, BUHHUKAE JyMKa PO HEOOXITHICTh HAsIBHOCTI B
Takux cutyanisx ae-¢pakto 100-BiaCOTKOBOI y4acTi y4acHHKIB Yy TPUHHSTTI
BU3HAYCHUX 3aKOHOM pimeHb. KpiM TOro, 3 TekcTy 3akoHy Ta OKPEeMOro
(OpMYITIOBaHHS «pILlICHHS NPUAMAEThCS YYACHHMKAMH TOBAapHCTBA, SKi MAIOTh
IIPABO TOJIOCY 3 BiIOBITHUX ITHUTaHb 3aJHIIAECTHCS HE3PO3YMIIUM 3 SIKHX IUTaHb
SIKi YYaCHUKHM MAroTh IPAaBO TOJIOCY, a 3 SKUX HE MAIOTh TaKOTO IMpaBa. AJKe,
SIKIIIO 3aKOHOM He Tepe0aueHo KBOPYMY YYaCHHKIB JUISl IPOBENICHHS 3arajJbHUX
300piB Ta MPUHHATTS pillicHb HAa HUX, BUHHUKAE JIOTIYHE NMUTAHHS «4H iile MoBa
IIPO BCiX YYaCHUKIB, SIKi IPHUCYTHI Ha 3arajbHUX 300pax TOBapHCTBA YU BCIX
Y4YaCHHUKIB TOBapUCTBA HE3aIEXKHO BiJl IX ()aKTUYHOI y4acTi y MiCIli IPOBEJCHHS
3arajibHUX 300piB. 3 OISy Ha HaBEACHE, 3a3HAYCHI 3MiHU MOXIJIUBO 1 HE BapTO
BBa)KaTH HEJIOIIKOM 3aKOHOAaBUOTr0 PETYJIIOBAHHS, ajle BUNIPABJAHO CJIiJ] BKa3aTH
Ha HEJOCKOHANICTh IOPUIMYHOI TEXHIKU P BTUICHHI psAAY NpaBWI Y HOpMax
3akony.

Juis mpukiiany, 3a 3aKkoHoIaBCTBOM [1obii, SIKIIO 3a pillleHHS TPOTOJIOCYE
JOCTATHS KINBKICTh YYaCHHUKIB BOHO PO3IOBCIO/KYETHCS 1 HAa Y4aCHHUKIB, SIKi
TOJIOCYBAJIU NIPOTHU. BiNbIIicTh Y4aCHUKIB MOXKe IPUHMATH PILlIEHHS, 110 IEBHOIO
MipOIO MOXKYTh CYNepeunTH iHTepecaM MEHIIOCTi. 3aXMCT IpaB HE3aJA0BOJICHUX
PIIICHHSM Yy4acCHHUKIB BiJOyBa€TLCS y CYlOBOMY TOPAIKY [2, c. 102]. Bignosiguo
110 TOJIOKeHb 3akoHy ABCTpii mpo TOB, sKIIo iHIIE He BU3HAYEHO 3aKOHOM YU
CTAaTyTOM, PIilIEHHS MPUAMAIOTHCS MPOCTOIO OUIBLIICTIO ToJoCiB, TOOTO 50% i
OlsTbIlie IPUCYTHIX TOJIOCiB. BogHOUAC € i Taki pillicHHs, IS SKUX BUMAraeTbcs
KBasTi(pikoBaHa OLIBLIICTH:|) MOTIIMHAHHS TOBAPHUCTBA 1 3MiHA BHACIIIOK I[OTO
KopropaTHBHOI hopmu - 90% mpHCyTHIX Ha 300pax rojocis; 2) BHECEHHS 3MiH 110
CTaTyTy OO MOTTHHAHHS, iHIoi Gopmu peoprauizauii un noz[my TOB - 75%
roJI0CiB l'[pl/IcyTHIX Ha 300pax [3, c¢. 78]. ToOTo ¥iae MOBa MPO BCiX MPHCYTHIX
YYaCHUKIB.

Orxe, HOBHIl 3aKOH, IO PETYIIOE INPAaBOBHI CTAaTyC TOBAPUCTB 3 00-
MEXEHOI0 BiINOBIIANBHICTIO, 3arajloM Ma€ MO3UTHBHO BIUIMHYTH Ha AiSUTbHICTBH
TaKUX Cy0’€KTIB KOPIOPATUBHOTO TPABOBIJHOLICHHS, OCKUIBKH CTBOPIOE
MepeyMOBH [UIsl OUTBII ETANIFHOTO PETYIIOBAHHS 3HAYHOI KUTBKOCTI MHTaHb B
YCTaHOBYMX JOKYMEHTaxX Ta KOPIOPAaTHBHUX JOTOBOpax. BTiM, Oyab-siki
HEJIOJIKH, IO MIiCTATHCS Y 3aKOHOJABCTBI, TEK MAlOTh OYTH yCyHEHI BHACIIIOK IX
BUSIBJICHHS TOBAapHCTBAMH 3 OOMEXEHOK BIAMOBIJAIBHICTIO Yy Mpoleci

JiSTBHOCTI, ke GOpMyBaHHS MIPAKTUKU IPABO3aCTOCYBAHHS Ta
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YAOCKOHAJICHHS 3aKOHOJABCTBAa MAIOTh CUHXPOHHO NEPETUHATUCA HA LULIXY 10

CTBOPEHHS THYYKOT'O KOPIIOPATHBHOTO YIPABIIIHHS B TOBAPUCTBAX 3 0OMEKEHOI0

Bi/ITIOBIAJIbHICTIO 30KpEMa Ta CHPUSATIUBOIO iIHBECTULIHHOTO KIIMAaTy B LILJIOMY.

1. Jlepes’sauxo 1. 3axon npo TOB: wo 3minunoca i nasiwo? FOpuouuna I'azema. URL:
http://yur-gazeta.com/publications/practice/korporativne-pravo-ma/zakon-
pro-tov-shcho-zminilosya-i-navishcho.html

2. Kopnopamusne npaso Ilonvwi ma Yxpainu: monozpagis /Bacunvesa B. A., Ko-
samuuun O. P., T'epbem Anooceti [ma in.]; 3a peo. npog. B. A. Bacunvcsoi. lsa-
no-®panxiscwk, 2016. 375 c.

3. Kopnopamusne npaso Aecmpii ma Ykpainu: monocpagis /Bacunveea B. A., Ko-
samuuun O. P., Bixmopis Pobepmcon [ma in.]; 3a ped. npog. B. A. Bacunvesoi.
leano-®@panxiscek, 2015. 250 c.

CnineHuyk H.A.

KaHOudam rpuduUYHUX HayK, euknaday Kaghedpu
yueinbHoz20 npasa Hag4aslbHO-HayK08020
ropuduyHozo iHcmumymy BH3 «lpukapnamcbkuli
yHiesepcumem im. B. CmeghaHuka», paGHUK
ropuduyHoi komnaHii Moris Group

HOBENW OEPErynaAuli nNignPMEMHULbKOI
AIANbHOCTI: NPAKTUKA 3ACTOCYBAHHA

T'moGanpHITh KOpHOpaliii MOYHUHAETHCS 3 JeTajeid. BMiHHS MOEqHYBaTH
KOMILICKCHICTh Ta KOPEKTHICTh Y BUOOPI Ta/abo CTpyKTypyBaHHi Gi3HEC-Mo- e
€ O03HaKOI0 OpIEHTOBAHOCTI Ha €BPOIMEHCHKI CTAaHTAPTH BENCHHS MIiAIPH-
€MHUILBKOT JisJIBHOCTI.

HesanexxHo BiJ TOro 9 KOMITaHisl 3aCHOBYETHCA 3 HYJIS UM KOPIIOPATHBHI
IpaBa HaOyBalOThes MIIIXOM M&A yroa, 3aCHOBHUKaM JOLIIBHO IPOAYMYBATH
e(eKTHBHI MeXaHi3MM B3aeMOoJii koproparii Ta ii ydacHUKIB, a TAKOXK YU4aCHUKIB
MDK c00010, K y 3BUYHUX yMOBaxX IisUILHOCTI TOBapHCTBa, Tak 1 B CHUTYarii
KOPIOpaTHBHOrO ~ KOH(UIKTY. Mmercs Tpo po3pobKy Ta AOTPHMAHHS
KOPHOPAaTUBHUX HPOLENyp, sKi € MeXaHi3MaMH peaji3auii JOMOBJIEHOCTEH
BJIACHMKIB Ta MEHEMIXKEPIB IION0 y4acTi KOXKHOTO 3 HUX B IpolLeci yIpaBliHHA
KOMITaHI€I0, @ TAKOXK CHCTEMH 3aXUCTy IPaB Ta iHTEPECiB BIACHUKIB Oi3HECY.

HemonaBHo npuiiHATHII 3akoH Npo CIpPOLICHHS BeAEHHs Oi3Hecy, nae
MOXJIMBICTh BIOPSIIKYBATH KOPIOPAaTHBHE YIPABIiHHSA y BXe IiIOUUX aK-
LIOHEPHUX TOBAPHUCTBAX Ta 3a0E3MEUUTH MAKCHMAaJIbHO JIETKUH mepexin 3
KBa3iMmyOJiYHOTO aKIiOHEPHOTO TOBapHcTBa B mpuBaTHE [5]. YV cBow uepry,
3HATTS 3aKOHOM IIPO TOBAPHCTBA 3 0OMEXKEHOIO Ta JJOAATKOBOIO BiIIOBifalTh-
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Crinenuyk H.A.

HICTIO 00MEXEHb 1010 MaKCUMAaJIbHOT KIIBKOCTI YYaCHUKIB, HAPEIITi JO3BOJIUTh
BEJIUKOMY Ta cepeiHboMy OizHecy Mmirpysatu 3 AT B kareropito TOB.

SIk mokasye NpaKTHKa €BpONeHChKUX KpaiH HaHOiNbIl afalTOBAHOIO 0
Oi3Hec-IIpolECiB € oprasizaliiiHo-paBoBa (opMa TOBAPUCTB 3 OOMEKEHOIO
BignoBianbHicTIO. Came 3a Takoi MoOJeNi, 3aCHOBHUKHM (YYaCHUKH) KOMIaHii
1mo30aBJIeHi HaJAMIPHOT ydacTi JEp:KaBU Ta KOHTPOJIOIOYHX OpTaHiB y BIACHIN
JISUIBHOCTI, a BCi  BHYTpPIIIHI TPOIECH PETYIIOITHCS  KOPIOPATHBHUM
IHCTpYMEHTapieM.

ITpu npOMY, CTaTHCTHKA CYAOBHX MPOBAKEHb 32 OCTaHHI POKH CBiTuMiIa
PO HEBIATOBIAHICTh KOPIIOPATHBHOTO 3aKOHOJABCTBA peallisiM Oi3HECY, allkKe
MOHAJ CIMJIECAT BiJICOTKIB CIIOPIB BUHUKAJIO CAME B TOBAPUCTBAX 3 OOMEKECHOIO
BIJITOBIIAJIBHICTIO.

Brnacue mpuitasatts 3akony Yikpaiam Ne2275-VIII noxnmkane yCyHYyTH
HasBHI MPaBOBI MTPOTAIMHU, MOJETIIUTH TPOLEAYPY CTPYKTYPYBaHHS KOMIaHii
Ta CTBOPUTH CIIPHATIMBI YMOBH JUIsl iHBECTYBaHHSL.

30kpeMa BHpilIeHa MpobieMa oOepTaHHS KOPIOPAaTHBHUX IMpaB. [loso-
JKEHHSAMH CTaTTi 5 3akoHy 30KpeMa MepeadaueHo, M0 y CTaTyTi TOBapUCTBA
3a3Ha4YalOTHCS BIJIOMOCTI MpO: MOBHE Ta CKOpouYeHE (3a HasBHOCTI) HallMEHY-
BaHHS TOBAPHCTBA; OPraHy YIPaBIiHHS TOBAPUCTBOM, iX KOMIETEHIIi10, HOPSIIOK
MIPUKAHSATTS HUMH PillIeHb; TIOPAJOK BCTYILY JIO TOBApUCTBA Ta BUXOAY 3 HHOTO [3].

3anpoBaiBIIM TaKy IMPOTPECHBHY HOPMY, 3aKOHOAaBEUb HE IPHBIB Yy
BiJIMIOBIZIHICTh 10 HOBHX IIOJIOKEHb BXE [il04i HOPMAaTUBHO-IIPABOBiI aKTH.
3okpema, 3anumuB 6e3 3MmiH cr. 82 T'ocnogapchkoro Kojnekcy YKpaiHu, ne
BHU3HAYEHO, III0 YCTAHOBYI JIOKYMEHTH TOCIIOJAPCHKOTO TOBApPHCTBA MOBHHHI
MICTUTH BiIOMOCTi IIPO BUJI TOBApHCTBA, NPEAMET 1 Il HOro HisIbHOCTI, CKiIaj
3aCHOBHUKIB Ta YYaCHMKIB, CKJIaJ 1 KOMIIETEHIil0 OpraHiB TOBapHcTBa Ta
MOPSIIOK TMPUAHATTS HUMH pillleHb, BKJIIOYAIOYM MEPENiK IMUTaHb, 3 SKHUX
HeoOXiZlHa OJHOCTaiHICTh ab0 KBali(hikoBaHa OiNBIIICTH TOJOCIB, iHII BijO-
MocrTi, nependauveni crarreto 57 nanoro Koxpekcy [1].

VY Toif ke yac, MAMYHKTOM | TyHKTY 6 «[IpHKiHIEBHX Ta NEpeXiIHUX
moJioxkeHby» 3akoHy Ne 2275-VIII Baeceni 3minu 110 ctarti 79 'ocnoxapchkoro
KOJIeKCY YKpaiHH, SKOI BCTaHOBJEHO, 30KpeMa, IO IMOPSJOOK CTBOPEHHS Ta
MOPSIIOK TISTIBHOCTI OKPEMHX BHIIB TOCIOJIAPCHKUX TOBAPUCTB PETYIIOETHCS
3aKOHOM [6].

Ha mpakTuiii Taki CyrnepedHoCTi BUKIMKAIM 3HAYHI HEMOPO3yMIiHHS MO0
MPUBEICHHS Y BINNOBIAHICTH CTaTYTiB O BHMOT JIFOYOTO 3aKOHOAABCTBA.
BrnacHukn KOMITaHil J0Ci HEOX04e HIyTh Ha 3apOBaPKESHHS] HOBOBBEJICHB, aJ[KE
MOOOIOIOTECS  CIIPOO  PEeHIepChKOro 3aXOIUICHHST YW BTPATH KOHTPONIO HaJ
OizHecoM. Amxke BiamoBigHO A0 4. 1 a63. 5. cr. 17 3akony Ykpainu «IIpo
JepKaBHY PEECTpalilo IOPUANYHUX OcCi0, (i3uyHMX ocid - miInpueMmiiB Ta
rpOMAaIChKUX (opMyBaHb», Il IepKaBHOT peecTpallii 3MiH A0 BiIOMOCTeH mpo
PO3MIp CTaTyTHOTO KamiTally, pO3MipH YacTOK y CTaTyTHOMY KamiTali Yd CKJIaJ

YYaCHHKIB TOBapHCTBA 3 00OMEXXEHOIO BiIIIOBIAaIbHICTIO
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200 TOBapuUCTBA 3 JIOAATKOBOIO BiAMOBINANBHICTIO MOJAIOTHCA TaKi JOKYMEHTH:
3as1Ba PO JEPIKABHY PEECTPALIIIO 3MiH JI0 IIUX BiJIOMOCTEH; TOKYMEHT PO CILIATY
aJIMiHICTPATHBHOTO 300py Ta OJIWH 13 HACTYINHHX JOKYMCHTIB: a) pillICHHS
3arajibHUX 300piB yYaCHHUKIB TOBApPUCTBA MPO BH3HAYCHHS PO3MIpPY CTATyTHOTO
KamiTaly Ta pO3MIpiB YacTOK Y4YacHHKIB; O) pillleHHS 3arajbHUX 300piB
YYaCHHUKIB TOBAapUCTBA IIPO BUKIIOUYEHHS yYaCHHUKA 3 TOBApUCTBA; B) 3asBa MPO
BCTYIl JIO TOBAapHCTBA; T) 3asBa MpO BHXIJA 3 TOBAapHUCTBA; I) aKT
MpUiMaHHA-TIepeadi 4acTKA (YaCTHMHH YaCTKH) Yy CTaTyTHOMY KarliTami To-
BapHCTBa; JI) CyJOBE DIllICHHS, 1[0 HAOPaao 3aKOHHOI CHJIM, NMPO BU3HAYCHHS
pO3Mipy CTAaTyTHOT'O KamiTajdy TOBapHUCTBAa Ta PO3MIpIB YACTOK YYAaCHHKIB TO-
BapuCTBA; €) CYAOBE pillleHHs, 0 HaOpajao 3aKOHHOI CHIIM, PO CTATHEHHS 3
(TIOBepHEHHS 3 BOJIOJIIHHS) BiAMOBIIaua YaCTKH (YACTHHU YaCTKH) Y CTATYTHOMY
KartiTasi ToBapucTBa. Hampukian, y BUNaAKy BiT4yKEHHsI YaCTKH TPETii 0co0i 3a
JIOTOBOPOM KYIIIBIIi-TIPOJAXKYy, PEECTPATOP SK MiATBEPKECHHS (DaKTy BUMHCHHS
JIAHOTO TIPABOYMHY, BUMaraTUMe JIMIIE aKT MpUiMaH- Hs-Tepefadi YacTKH B
CTaTyTHOMY KalliTajli 3 HOTapiaJbHO IOCBIAYEHUMH MiANUCAMH CTOPiH. 32 TAKOTO
PETYIIOBaHHs, 3MICT JOMOBJICHOCTEH 100 BiAYY)KEHHSI KOPIOPATHBHHX IpaB
3aJIUIIAEThCS 11032 KOHTPOJIEM JIEPKaBH, IO € 0E3yMOBHUM KPOKOM Ha LUIIXY
JeperyJsiii BiJTHOCHH.

He posBuBatoun piBeHb OUCKYCil, BapTO 3a3HAYMUTH, IO PAMKOBI/AUC-
MO3UTHBHI PETYNIOBaHHS MiIOTh JIMIIE Y CYCHINBCTBaX 3 BUCOKHM DPiBHEM
MPaBOBOi KyJIbTYpH Ta cBioMocTi. CTaTyT SK JOKAIbHHUN aKT TTOBHHEH MiCTHTH
JIMIIE CTAaTH4HI JlaHi, $Ki pPEry/liolTh OCHOBHU MisIBHOCTI TOBAapHCTBA.
CTpyKTypyBaHHS JisJIbHOCTI TOBapHCTBa MOXK€ BiOyBaTHCS depe3 BHYTpIlIHI
IIOJIO’KEHHSI KOMIIaHil Ta KOPIOPAaTUBHI JIOTOBOPH, a BCA JUHAMiKa IIPOLECiB
KOMIIaHii - IUIIXOM BHECEHHS BiIOBiAHUX BIIOMOCTEH 10 PEECTPY IOPUIMUHUX
0ci0, piznuHUX 0Ci0 - MANPHUEMIIB Ta TPOMAICHKUX (OPMYBaHb.

Cepen iHIIOro, 3aKOHOM 3alPOIIOHOBAHO BapiaHT BHUpILICHHsS TMpobie-
MaTHKH BU3HAYCHHS KBOPYMY 3arajbHUX 300piB YIaCHUKIB TOBapHCTBA.

Sk BiZOMO, O OCTaHHBOT'O Yacy 3aKOHOIABCTBOM OYJIO BCTAHOBJICHO, IIIO
3arajpHi 300pH YYaCHUKIB BBaXKAIOThCSI IOBHOBAXHUMH, SIKIO HA HUX TPHCYTHI
y4acHHUKH (TIPEICTABHUKH YYaCHHUKIB), III0 BOJIOMIOTh Yy CYKYMHOCTI Oibi sk 50
BIZICOTKAaMH TOJIOCIB. YCTaHOBYMMH JOKYMEHTaMH TOBAPUCTB, Y CTaTyTHOMY
KamiTali SKUX BiJICYTHS JiepKaBHA 4acTKa, MOXIIMBO OyJO0 BCTAHOBUTH IHIIHIA
BiJICOTOK T'OJIOCIB YUACHHKIB (IIPEACTABHHUKIB YUACHHUKIB), 32 YMOBH MPUCYTHOCTI
SIKAX 3aTaJIbHi 300pY YUACHUKIB BBaXKAIOTHCS TIOBHOBAYKHUMH.

HemosxnuBicTh 310paTi HEOOXIAHMI KBOPYM YacTO HE JaBalia MOXKIUBOCTI
MPUAHATHA pillieHHs, HEOOXiJHI Ui IisUTbHOCTI TOBapUCTBAa Ta BIATOBIIHO
napaisyBaja TaKy JisUIbHICTb, IO MPU3BOIWIN A0 HEOOXiAHOCTI 3BEPTATHCS 10
cyny cyn. CynoBa mpakTHKa JOTPUMYBaAJIach MO3UII, IO CyJ HE MOXKE 3MYCHUTH
YYaCHMKa B3ATH Y4YacThb Y 3arajbHuUX 300pax YW BBaXaTH Taki 300pu
ITOBHOB&KHMMH 32 BiJICYyTHOCTI KBOPYMY.
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Ha npoTuBary, HoBuit 3akoH Ne 2275-VIII He onepye MOHATTSM KBOPYMY.
ToMmy, 11e Ma€ HO3UTHBHO BIUIMHYTH Ha PO3BUTOK MPAaBOBIIHOCHH y TOBApPHUCTBAX
3 00MEXEHOIO BiIOBITAIBHICTIO.

Cepen BU3HAYalIbHUX HOBEJI 3aKOHY BapTO BIJ3HAYMTH 3HAUHY KiJIbKiCTh
JUCTIO3UTUBHUX HOPM IIOJ0 KOpHOpaTUBHOro ynpamiiHHS y TOB, rayukuit
MOPSZIOK peajizalii HmepeBaKHOrO IpaBa Ha NpUAOaHHS YacTOK, MO>KJIMBOCTI
KOHBepTalii OOpry B CTaTyTHHUH KalliTall, CYTTEBY 3MiHY MOPAIKY NPUAHATTS
pilleHb Ha 3arajJbHUX 300pax y4YacHUKIB, BCTAHOBIICHHS IIE€PENTiKy IHTaHb,
3aTBEPUKEHHS SKUX BUMAarae OJHOCTAiHOCTI IrOJIOCIB YU4aCHHKIB, BCTAHOBJICHHS
0co0JIMBOCTEH MOPAAKY HaJlaHHS 3rOAHM Ha BYMHEHHS 3HAYHUX Npa- BOUYMHIB Ta
[PaBOYUHIB i3 3alHTEPECOBAHICTIO, 3MiHY INOPSJIKY 3BEpHEHHS CTSITHEHHS Ha
YacTKy Ta iH.

Takox, ydyacHMKaM HaJaHa MOXIIMBICTb BpPETrYJIIOBATH BIJIHOCHHH 32
JIOIIOMOTI'0X0 MEXaHi3MiB, SIKi BXK€ JJABHO YCIIIIIIHO BUKOPUCTOBYIOThCS B HAHO1IbII
PO3BHHEHHX, 3 TOYKH 30pYy KOPIIOPATUBHOTO IpaBa, iHO3EMHUX OPHCIUKIISIX.
30KpeMa, MUIIXOM YKJIaAeHHs VOting agreement - y KOprmopaTHBHOMY JOTOBOPI
aKI[iOHEpH/yJ4aCHUKA MOXYTh JETAIbHO ONUCATH OCOOJIMBOCTI BHUKOPHCTAHHS
CBOiX TOJIOCIB, BKJIIOYAIOYH iM’Sl KOHKPETHOTO MpEACTaBHHKA Ha 3arallbHUX
300pax, 4acoBi paMKH, XapaKTep roJOCyBaHHs 3 KOHKPETHUX MUTAHb 1 T.[I.; Yepe3
deadlock resolution - BH3HAYWTH aNrOPUTM BHUXOLY 3 TYIIMKOBHX CHTYAIliif;
BHKOPHCTOBYBATH TIpaBo mepinoi mponosuii (right of first offer), mpaso mepimoi
Bimmosu (right of first refusal), npaso mpuemmarumcs mo mpomaxy (tag along) Ta
mpaBo 3Mycutd mpomatu (drag along) sk MexaHI3MH 3axXHCTy iHTEpeCiB
YYaCHHKIB/aKIIIOHEPIB MPHU BiIUyKEHHI YaCTOK/ aKIliif Ha KOPUCTH TPETiX ocib [4].

3arajom, He3Ba)KalouH Ha JIesKi IPOOJIeMHI aclIeKTH HOBOTO PETYIIIOBaHHS,

OCTaHHI HaJar0Th O€3J1iY4 MOKJIMBOCTEH, B TOMY 4YHCIHi, (OPMYIOTH 3amuT Ha

MPOTPECUBHE Ta MPO30pEe KOPIOPATHUBHE YIPABIIHHS/MISUTbHICTh BITYU3HIHUX

KOMITaHiii.
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Cocyna 0O.0.

acnipaHm kaghedpu yueinbHO20 nNpaea ma npoyecy
ropudu4Hozo ghakynbmemy JlbgigcbKo20
HayioHanbHoO20 yHieepcumemy iMmeHi leaHa ®paHka

MAWHOBA CKITALOBA KOPMOPATUBHUX
NPAB

BuokpeMIior0ul KOPIOpPAaTHUBHI TpaBa cepell Cy0’€KTUBHUX LUBIIBHUX
IpaB B OUIBIIOCTI HAYKOBIIB HEMAa€ €IHOCTI LIOJO IMPAaBOBOI MPHUPOIU came
MaifHOBOi CKJIaZIOBOI ITUX IpaB, a caMe: BIJHOCHTH ii 0 pEYOBO-IPABOBOI YU
3000B’s13aJIbHO-TIPaBoBOi KoHIenii. KpiM 1boro, Mae Miclie MO3HUIs, 3TiTHO 3
SIKOK0 MaHHOBI MPaBa YUYaCHHUKIB TOCIIOIaPCHKUX TOBAPUCTB HE MOYKHA BiTHECTH
aHi 10 peyoBuX, aHi 10 30008’ s3anbHux. Tak, C.C. KpaBueHKo JOBOJUTH LIO Ie
paBo 0CoOH, sika mepedyBae y BiIHOCHHAX 3 TOCIOAAPCHKUM TOBApPHCTBOM SIK
HAOTO0 yJaCHUK, OJIEPXKYIOUH BiJI I[bOTO MEBHI OJiara, Ui 4oro il Halal0ThCs TICBHI
MO>KJIMBOCTI IIIOJIO0 y4acTi B YIPaBIiHHI TOBapUCTBOM [1].

O.M. BiHHUK BiIMeXOBY€ NPaBO y4acTi B TOBAPUCTBI Bijl KOPIIOPATUBHUX
IIpaB, MiJKPECIIIOI0UH, 1110 MEePIli € opraHizauiiinumMu (HeMailHOBUMM) IpaBaMy, a
JpYTi Pi3HOBUAOM «O€3TLIECHOrO MaiftHay [2].

AHani3 pi3HOMaHITHHX IO3MIIH CBIYUTH, IO NpPH MEBHIM CBOEpiAHOCTI
HOIJBIiB X aBTOPIB HIXTO HE 3amepeuye iCHyBaHHS KOPIOPAaTUBHUX IpaBo-
MOYHOCTEH, sIKi MaloTh B CBOill OCHOBI OpraHi3aliliHuUIl XapakTep 1 IIpaBo-
MOYHOCTEH Ha OTpUMaHHS MaifHOBUX OJar.

Ha cykynnicts MaiiHOBMX 1 HeMalfHOBHMX MNpaB BIAaCHHMKAa aKLif akIiio-
HEPHOTO TOBAPUCTBA AKIEHTYEThCS yBara B 3akoHI Ykpainu «IIpo akiioHepHi
TOBAapUCTBA» Ta IHIIMX HOPMAaTUBHUX JDKEpeNax KOpHopaTHBHOro mpasa. lle
0o0yMOBIEHO THM, II0 MaHHOBI Ta HeMalHOBI IpaBa B3a€MOIIOB’s3aHi.
3nificHIoloun opraHizauiiiHi MPaBOMOYHOCTI, BOJOAITEb KOPIOPATUBHUX IPaB
peaitizye X MaiiHOBY CKJIaJIOBY.

Amxe 3IifiCHeHHS MaHHOBHX IIPaBOMOYHOCTEH 3aleXHTh B 0araTthbox
BUIIAJKax BiJl OpraHi3alliifHOi CKJIaJJOBOi KOPIIOPATUBHUX BiITHOCHH, HAaITPUKIIA]
pILIeHHs 3aTaIbHUX 300PiB YYaCHHKIB.

Jins BUHUKHEHHS Cy0’€KTHBHOTO IUBITEHOTO IIpaBa HEOOXiTHA HASBHICTH
HEeBHOT OOCTAaBHHY, fKa € IOPHANYHEM (aKTOM abo IOPHAWYHHM CKIIAJOM.
30kpeMa I BUHUKHCHHS KOPIIOPATHBHHX IIPaB HEOOXiJHO HAasBHICTH
JepKaBHOI peecTparlii IOpHANIHOT 0COOH KOPIIOPATHBHOTO THITY.

Axe cy0’eKTHBHI IIMBUIBHI [IPaBa € JIMIIE MOTSHIIIHHO MOXITUBICTIO,
BUHUKHEHS SIKMX 3aJI€KUTh BiJl KOHKPETHOTO IOPUIUYHOTO (HaKTy. 3 MOMEHTY
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JIepKaBHOT peecTpallii KOPHOPATUBHOI CTPYKTYpH BHHUKAIOTh MaWHOBI Ta
HeMalHOBI (OpraHi3aiiiiHi) npaBa 11 y4acHHUKIB (3aCHOBHHKIB).

IIpob6nema nonsrae B 03HAHOMIICHHI 3 TOKYMEHTaMH B SIKUX MepeadaucHi
BUIM CYO €KTHBHHUX KOPIIOPATMBHUX INpaB Ta iX o0csar. 3 OUIBIICTIO 3 HUX
Cy0’€KTU KOPIOpPAaTUBHUX IIpaB (y4aCHHMK, 3aCHOBHUK) IIOBHUHHI OyTu O3Ha-
HoMmileHI 1O JepxaBHOi peecTpauii. 3aCHOBHHMK (yYaCHHKH) 3aTBEPIXKYIOTb
CTaTyT KOPIIOPATUBHOI CTPYKTypH. BiANOBITHO YMHHOIO € MPE3yMIINis, IO
3aCHOBHUMKU O3HAaHOMIIEHI 3 HOro 3micToM. 3aTBEp/IKEHHIO CTAaTyTy Iepeaye
YKJIaJICHHS 3aCHOBHMIILKOIO JOTOBOPY, B SKOMY 3MICT CKJIaJlalOTb YMOBH IO-
TOJXKEHI BOJIEBUSABICHHAM CTOPiH. YKJIaJeHHs 3aCHOBHUIIBKOIO JOTOBOPY L€ HE
€ TIJCTaBOI0 ICHYBaHHS KOPHOPAaTUBHUX IIPaB, aje € IOPUAMYHUM (akToM
BUHHKHEHHS B3a€MHHUX IMBUIBHMX IIpaB Ta O0O0O0B’s3KiB. TOMy HE MOXHa
MOTOJMTHUCS 3 TMO3MILIEI0, IO MICIA JepXKaBHOI peecTpauii IpUIUYHOI 0co0u
KOPIIOPaTUBHOTO THILy 3aCHOBHUIIbKUII JOTOBip BTpadae 4MHHICTb. Ha Hamry
JIYMKY, 3aCHOBHUIILKUI JOTOBIp 3aJIMIIAETHCS PETYIATOPOM LUBUILHUX IIPaB Ta
00O0B’s3KIB MiX CTOPOHAaMM (3aCHOBHHKAMH) , SIKI HE OXOILUIIOIOTHCS KO-
MOPAaTHBHUM 3aKOHOJABCTBOM, CTaTyTHHMH JOKYMEHTAMH Ta BHYTPIIIHBO-
KOPIIOPAaTHBHUMH aKTaMH.

MeTol0 3aCHOBHHIIBKOTO JIOTOBOPY € CTBOPEHHS B MalOyTHBROMY KOp-
nopaiii sIK Cy0’ekTa TpaBa. 3a CBOEI IMPABOBOIO MPHPOJOI 3aCHOBHHUIIBKHIMA
JIOTOBIpP € MPaBOBOIO (POPMOIO CHIJBHOT MisUILHOCTI MOB’SA3aHOI 13 CTBOPEHHIM
IOpUIUYHOI 0coOu. KoMeHTOBaHMII [TOTOBIp PEryltO€ B3a€MOBITHOCHHU MIiX
y4acHHKaMH (3aCHOBHHKaMH) KOpHopallii 0 i micis i1 peectparii (CTBOpEHHS).

OpHak 3MICT 1 MPaBOBi HACTIAKH YKJIAJICHHS 3aCHOBHHLBKOTO OTOBOPY
MalTh OCOOJHMBOCTI 3aJIe)KHO BiJ BHLY KOPIOPATHBHOI CTPYKTYpH. I0.M.
}KopHOKyI/I BHOKDEMJTIOE Taki BIAMIHHOCTI MK MOHSTTSAMH 3aCHOBHHIIBKHUI
JIOTOBIp 1 TOTOBIp MPO CTBOPEHHS (3aCHYBAHHS) KOPIOpAIii 3a]1eXHO BiJ BUAY
KOPIIOPATHBHOT CTPYKTYPH KOPITOpaLii:

1) 3acHOBHHMLBKHMH TOrOBip AJIs IOBHOTO Ta KOMAaHIMTHOTO TOBapHCTBA
OJIHOYACHO € 1 I0TOBOPOM IPO 3aCHYBaHHS 1 YCTAHOBYHMM JIOKYMEHTOM. Y TOM yac
K€ JUIsl aKIIOHEPHOTO TOBAPHCTBA 1 TOBAPUCTBA 3 OOMEKECHOIO BiJIIIOBIaJIbHICTIO
YCTaHOBUYMH JOKYMEHT - CTaTyT, ajle IPOLeC CTBOPEHHS TaKUX IOPUANYHUX OCil 1
B3a€MHI BITHOCUHM MiX IXHIMM 3aCHOBHHMKAMH DErYIIOIOTHCS JOTOBOPOM IIPO
CTBOPEHHS (3aCHYBaHHS) KOpIOpAIii.

2) SIkmio MOTOBIp MpO CTBOPEHHS (3aCHYBAHHS) KOpIOparlii 3akpiruiroe
TiNBKY 3000B’13aJIbHI BITHOCHHM MK 3aCHOBHHKaMH Yy IIpoueci ii cTBOpeHHs, TO
3aCHOBHHUIBKHUI JOTOBIp - KOPHOPATHBHI BIJHOCUHH MiX YYaCHHKAaMH OKPEMHX
OpTaHi3aliifHo - MpaBOBUX (GopM KOpHOpALii.

3) VYiiagatoun IOTOBIp Mpo CTBOPEHHS (3aCHYBaHHs) Kopropariii, 1i 3a-
CHOBHHUKH 3aKpPIILUTIOIOTH Y HbOMY CBOT IIpaBa i 000B’sI3KH, 1TOB’3aHi 3 IPOLIECOM
CTBOpeHHS ropuauyHoi ocobu. [IpM ObOMY Ha CTBOPIOBaHY KOPIIOPATHBHY
OpraHi3aliro, KpiM IpaB, IM JOTOBOPOM HE MOXKYTh OyTH MOKJIaIeH]
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sIKi-HeOy/Ib 000B’sI3KK. Y CBOIO Uepry 3aCHOBHHUIIBKHIT JJOTOBIp MOYKE MICTHTH 1
000B’3KH KOpIOpallii K y9aCHUKa KOPIIOPATHBHUX BiTHOCHH.

4) JloroBip mpo CTBOpeHHs (3aCHYBaHHS) KOpIoOparii, K MPaBUio,
MIPUITUHSIETHCST TICJII BUKOHAHHS 3aCHOBHHUKAMH OOOB’S3KIiB, IOB’SA3aHHX 3
JIEP’KaBHOIO PEECTpaLli€l0 FOPUIMYIHOI ocoOu Ta (GopMyBaHHS I CTaTyTHOrO
KaniTany. 3aCHOBHUIIBKUH JIOTOBip perigaMeHTye KOPHOPAaTHBHI 3B’A3KH MK
y4acHUKaMHU IOPUIMYHOI 0COOM 3 MOMEHTY HOro yKIaJeHHS N0 MOMEHTY
CTBOpEHHS Kopropaii [3].

Mo>xHa HOTOAUTHUCS 3 TE3010, L0 MICHS Jep:KaBHOI peecTpauii Kopro-
PaTUBHOI CTPYKTYpPHU IpaBa 3aCHOBHUKIB (y4aCHHUKIB) TPAHC(HOPMYIOTHCS B 3MICT
KOpIOpaTUBHUX IIpaB, 110 BUHUKAIOTb MDK Ha3BaHUMHM CyO’eKkTaMu 1
KOPIOPAaTUBHOIO IOPUAUYHOI0 0c00010. IIpaBOBOIO MiJCTaBOIO € IepeiaHHS
3aCHOBHUKaMHM (YY4aCHUKAaMHU) BKJIaJiB, Hepen0aueHUX 3aCHOBHUIBKUM JIO-
TOBOPOM Ta YCTAaHOBUMMH JOKYMEHTaMH JI0 CTATYTHOTO (CKJIaJICHOr0) KamliTalry
IOPUANYHOI 0COOU KOPIIOPATUBHOTO THUILY.

e BigmoBimae mno3uuii, M0 yMOBaMH LHUBLIBHO-IIPABOBOTO JIOTOBOPY
MOKYTh BCTaHOBIIIOBATHCS OKpeMi MeXaHi3MH peai3ailii IHUBIIBHUAX MpPaBo-
BiHOCHH. [Ipy 1IbOMY BiAMOBITHUMH yMOBaMU O(OPMIISIOTHCS Ta BBOJATHCS B
chepy IpaBOBOTO PETYITIOBAHHS MOJOKEHHS IHBUIEHO-TIPABOBOTO JIOTOBODY.
[lnsxoM yKIagaHHS JOTOBOPY YYACHHKH IMBUIGHO-TIPABOBHX CTOCYHKIB
HA/IAI0Th OPUANYHE 3HAYCHHS 3MiCTy MailOyTHIX KOpPIIOPATMBHUX BiJHOCHH.
TakuM YHHOM, TIOJIOKEHHS 3aCHOBHHIBKOTO JOTOBOPY Ta YCTaHOBYHX JOKY-
MEHTIB CTalOTh €IEMEHTOM 3MICTY KOPIIOPATHBHUX BiJTHOCHH.

KopriopaTuBHi mpaBa € npaBaMH y4YaCHHUKIB (3aCHOBHI/IKiB) Kopnopauiﬁ
OcraHHI MOXHa pO3IJIAIyBaTH B 00’ €KTHBHOMY 3HAYEHHI K CYKYIHICTH IIO-
JIO)KEHb 3aKOHOJABCTBA 1 CTAaTyTHUX JOKYMEHTIB, PEryJTIORYHX KOpHOpPaTHBHI
BIITHOCHHH. A TakoX 4Yepe3 NpU3My CyO €KTHBHHX LHBUIBHUX IIpaB, IIO
CKJIQIAIOTh 3MICT KOPITOPATHBHOTO NMPABOBIJHOLICHHS.

BusnaueHHS KOPIOPAaTUBHUX NpPaB, siIke MiCTUTHCA B cT..167 'K Ykpainu
aKICHTYE yBary Ha IPaBOMOYHOCTSIX yJaCHHKA (3aCHOBHHKA) KOPIOPAaTHBHOIO
[IPaBOBiAHOIIEHHA. BOHN MaloTh IPUBATHUI XapaKTep, B OCHOBI SIKOTO JIEKHUTh
iHBEeCTHIiiHa AisIbHICTh yUYacHUKA (3aCHOBHUKA) Kopropauii. Tomy kopropanist
HE MAa€ >KOJHUX BIAJHUX MMOBHOBAXEHb WIOAO ii YY4acCHHKIB (3aCHOBHHKIB).
OcranHi cami GopMyIOTh KOMIIETEHIIiI0 KOPIOPALlii B CTAaTYyTHUX JOKYMEHTaX 1 Ha
3arajabHHUX 300pax.

PimenHst 3aranbHHUX 300piB KOPIOPATHBHOI CTPYKTYPH HE MOXKHA TpaK-
TyBaTH K BIAIHO YNPABIIHCHKY HiSIbHICTH B IYOIiYHO-IPAaBOBOMY ACIEKTi.
VYyacHUK (3aCHOBHMK)3AIHCHIOE CyO’€KTHUBHI KOPIIOPATHBHI IIpaBa B MEXax,
BCTAHOBJIEHUX 3aKOHOAABCTBOM 1 CTAaTYTHHMMH HOKyMeHTaMu. Ha e BiH nmaB
3rofly, YKJIaJaloud 3aCHOBHHUIBKUI JOTOBIp 1 3aTBEpIKYIOUM CTAaTYTHI JOKY-
MeHTH. [Ipy IIbOMY KOPIIOPAaTUBHAM 3aKOHOJABCTBOM IependaueHa HU3Ka
MPaBOBUX 3aCO0IB JUII OXOPOHM CY0 €KTHBHHX TIpaB Ta iHTEPECIB yYaCHUKIB
(3aCHOBHHMKIB) y pa3i HE3rOAU 3 MPUHHATHUMU 300paMH PillleHb.
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Cocymna 0.0.

MaitHoBwHii XapaKkTep KOPIOPATUBHUX MPaB 3yMOBJICHUN THM, IO YIaCHUK
Kopropailii Mae 4acTky y 1l cTtaTyTHOMY (CKJIaZieHOMY) KamiTaii. 3aCHOBHHK
KOPIIOPaTUBHOI IOPUANYHOI 0coOM Moxke OyTH i omHa ocoba. Ase BiAMIiHHICTb
MK YHITapHOIO Ta KOPIOPATUBHOIO IOPUIMYHOI0 0COO00 NOJIATAE HE B KiTbKOCTI
3aCHOBHUKIB (Y4acHUKIB), a B IIPaBOBill MPUPOAI B3a€MOBIIHOCUH MDK HUMH 1
KOPIIOPaTUBHOK CTPYKTYpOIO. 3aCHOBHUKM (yJaCHMKH) NEPEAalodu BKIAAU 10
CTAaTYTHOTO KaIliTaly KOPIOPATUBHOI CTPYKTYPH MPHUIHHSIOTH IPAaBO BIACHOCTI
Ha HHUX, OTPUMYIOYM B3aMiH KOPIIOPATHBHI MpaBa MalHOBOTO i HEMaHHOBOTO
XapakTepy.

MaiiHOBi KOPIIOpATHBHI IpaBa BUHUKAIOTh B KOPIIOPATHBHHUX OPTaHi3allisX,
SKi B paMKax CTaTyTHOro (CKJIaJEHOro) KamiTaly o0’ €lIHYIOTh MaifHOBI BKIaau
yuacHukiB. OcTaHHI MalOTh IpaBO Ha OTPUMAHHS JUBIJACHAIB  Bif
HiANPUEMHHIIBKOTO-TOCIIOIAPCHKOT AisiIbHOCTI. BomHOYac, citig MaTH Ha yBasi,
110 3/JiiiCHEHHS KOPIIOPAaTUBHUX IIPaB HE € MiANPUEMHHULIBKOIO AiSIBHICTIO.

JIMBiieHT 32 CBOEIO MPHPOJOI0 € MaWHOBHUM TIPABOM, SIKE € CIEMEHTOM
3MICTy KOpPIOpAaTHBHOTO TmpaBa. YacTka mnpuOyTKYy, OTPUMAHOTO B MpOIEci
TOCHOJIAPCHKOI JTiSUTBHOCTI KOPIOPATHBHOT FOPHINYHOI OCOOM PO3MOIUIAIOTHCS
MiXK YYaCHHKaMH ITPONOPIINHO X YaCTKaMH B CTaTyTHOMY Karitaui. JluBineHau,
SIK TIPABUJIO, HAPAXOBYIOTHCS B IPOIIOBIH GOpMi.

EHnumknonenis MUBiIbHOTO MpaBa YKpaiHU MICTHTh TaKy XapaKTECPUCTHKY
JUBIJICHNa B KOHTEKCTI aKIiOHEPHUX KOPIIOPATHBHUX TMpaBoBimHOCcHH. Ile
YacTHHA YHCTOTO TPHUOYTKY, IO PO3MOBCIODKYETHCS MiX —aKIiOHepaMu
BIJIMOBIZIHO JI0 KUIBKOCTI HAJNCKHUX 1M akiii. Po3pi3HSIIOTH Taky BHIH
JIUBIAEHIB:

1) mikBimarfiimi, AKi HA MOMEHT iX PO3MOIUIEHHS MEPEBUIIYIOTH PO3MIp
npUOYyTKY, HAKOTMYEHOTO Ha BiIIOBITHOMY PaxyHKY;

2) muBigeHH, sKi He BUTpeOyBaHi (Ha sIKi He 3asBJICHI IpaBa aKI[ioHepi);

3) momepesHi IUBIACHIN - YACTHHA TPOIIOBUX KOIITIB, SKi BUILIAYYIOTHCS
paHille, HiJK CKJIQICHO 1 3aTBEpXKEHO piYHUI OaaHc;

4) npuBineioBaHMI AMBIACHA - NPUOYTOK, SIKMI BHIUIAYYETHCS 3a INPHU-
BiIefIOBaHUMM aKLisIMU y BUIVIAL TBEPIOTO BiICOTKY Bifl BAPTOCTI aKIIii;

5) nuBigenan y Gopmi akiii, sKi BUIUIAYYIOTHCS aKIisIMH Ta OOMEXKEHI
CYMOIO HEPO3MOIJICHOTO NPHOYTKY;

6) muBiZeHIW IO OIUIATH - MOTOYHI 3000B’sI3aHHS, SIKi MOKAa3yIOTh CyMY
OTOJIOIICHHUX, aJIe He BUIUIAYCHUX TUBIACHIB [4].

IIpaBo Ha AWBiNEHOM € MaHOBMM IPaBOM YYacHHMKA KOPIIOPAaTHBHHX
BITHOCHH Yy OyAb-sIKOMY IHIIOMY OpraHi3alifHO-IpaBOBOMY THIIi KOPIIOPATHBHOT
ocobu. IIpaBo Ha MUBIAEHI € CKIaJOBUM €JIEMEHTOM KOPIOPAaTHBHOTIO INpaBa
3arajoM. 3a3HayeHe MMPaBO 3YMOBIICHE HASBHICTIO B CTaTYTHOMY (CKIIaJCHOMY)
Karitalli IOpUANYHOI 0COOM YAaCTKH HAaJeKHOI BOJIOJUIBIIO KOPIOPATHBHOTO
npasa.

156



MaitHoBa CKJ1a0Ba KOPIOPATHBHUX IIPaB

MaiiHOBY CKJIaIOBY KOPIIOPATHBHOTO MpaBa XapaKTePH3YIOTh TaKi O3HAKH:

- MaliHOBI KOPIOPATHBHI MpaBa MalOTh OCOOM, YaCTKA SKUX BU3HAYAETHCS
Yy CTaTYTHOMY KalliTaii FOpHIHIHOI 0co0u;

- MaifHOBI KOPHOPATHBHI IpaBa BUHUKAIOTH JIMIIE Y MiJNPHEMHUIBKIH
rOCHOAapChKii opraHizarii;

- 3pilicHeHHS MaifHOBHX IIpaB IIOB’s3aHE i3 y4acTIO y CTaTYTHOMY Ka-
IiTajni IOpUAUIHOI 0COOU KOPIOPATUBHOIO THILY.

INepeniueni kputTepii H03BOJIIOTH PO3MEKOBYBATH IpaBa 3aJeXKHO BiJ iX
IpaBOBOi MpUpPOIU HA MaiHOBI Ta HeMaiiHoBi. A.I'. I'ynuk no MalHOBUX IpaB
aKI[IOHEPIB 3apPaxOBYE:

- paBO Ha JWBIICHIN;

- IIPaBO Ha OJIp’KaHH] YaCTHHU MaiiHa a00 BapTOCTi YaCTUHM MaiiHa y
pasi JikBifanLii akIiOHEPHOTo TOBapHCTBa (JIiKBiAaliliHa KBOTA);

- IIPaBO aKliOHEepa Ha BiJUYXEHHs HaJeXHUX oMy akuii [5].

Sk 6aunMo KpHTepil BUOKPEMJICHHSI MaiHOBOI CKJIal0BOI KOPIIOPATUBHUX
IIpaB 3arajioM CIiBNaJal0Th. B OCHOBI JIEKHUTh MaifHOBHI IHTEpEC BOJIOLIBIIB
kopropatuBHUX mnpaB. O.M. BiHHUK B nucepTamiiHiii poOOTi, MpHCBSYCHIN
peaiizaliii iHTepeciB B roCoJapChKUX TOBAPHCTBaX IH(EPEHIIIIE iHTepecH 3a
TakuMH KpuTepismMu: 1) 3a cdeporo 3acTocyBaHHS: TPYAOBI, BHUPOOHUUI,
npodeciiiti, CIoXKUBYI 1 T.J.; 2) 32 IX HOCIIMU: 1HIUBIIyaJbHi, TPYIIOBi, KJIaCOBI,
HaIllOHAJIBHI, JepykaBHi; 3) 3a 00’ekToM peaizalii: MaTepianbHi, JTyXOBHI,
MOJIITHYHI; 4) 10 3HAYUMOCTI: 0a30Bi 1 HEOCHOBHI (IPYroOpsiiHi); 5) M0 YaCOBUMHU
03HaKaMHU: TPUBAJIi Ta KOPOTKOCTPOKOBI; 6) Mo chepi OXOIIIOBAHUX IHTEPECIB:
3aralibHi, CIUIbHI, YaCTKOBI; 7) 3a XapakTepoM MOTpeO: MOJMITHYHI, CKOHOMIYHI,
FOPUIIUYHI, KYJIbTYpHi; 8) 3a aKTyaJbHICTIO: ObKydl Ta MEpCHeKTHBHI; 9) 3a
3acobamMM  JTOCATHEHHS I JisUTbHOCTI: Oe3mocepenHiit  iHTepec Ta
orocepenKkoBaHui iHTepec [6].

3anpornoHoBaHa Knacu(ikallis OXOIUIIOE PI3HOMAHITHI aCleKTH peanizarii
iHTepeciB B TOCHOAAPCHKUX TOBapuCTBaX. OJHAK HE BU3HAYAE OCOOIMBOCTI
BJIacHE iHTepecy y4acHHKIB (3aCHOBHMKIB) B KOPIOpPaTUBHUX BiHOcuHax. He
BiJIKH/Ial0YH 3araJbHOCYCIIJIbHI Ta MOXiJHI BiJl HUX 1HTEPECH, CIIiJ BiJI3HAYMTH,
II0 CTBOPIOIOYM TAKOTO POAY TOCIOJAPCHKI CTPYKTypH Ta HaOyBaiouu
KOpPIIOPAaTHBHUX IPaB, 3aCHOBHUKHU (YYaCHUKH) MAIOTh HA METi MallHOBUI1 J10Xi]
BiJl BKJIaJ€HUX 1HBECTULIN Y BUTTIAI BKIAAIB y CTaTyTHUH (CKiIaJieHuil) KamiTail.

KopropaTvBHi mpaBa HE MOXHAa TPAaKTYBAaTH SIK BHJ IiIIPHEMHHIBKOL
JISUIBHOCTI, BOHH € (OPMOIO 37iliCHeHHsl iHBecTuliil. Tak, 3akoHOM YKpaiHu
«IIpo iHBecTHHiliHY XisuIbHICTB» [7] mepenbauyeHo, IO IHBECTOPU MOXKYTh
3MIHCHIOBATH I1HBECTHILIWHY IiSUIBHICTh HUIAXOM MNpuUAOaHHS YacTKU B CTa-
TYTHOMY KaIliTaJi Ail0YMX MiANPUEMCTB Ta iHIIMX MafHOBHX IIPaB.

Otxe, MUTAHHS TIPAaBOBOI CYTHOCTI KOPIIOPATHBHHX BIXHOCHH i KOpHO-
pPAaTHBHUX TMpaB 3aJMIIAETHCS TUCKYCIHHUM B IOPUIUYHINA JiTeparypa. Aue

HE3BaXXKAI0UX Ha Pi3HI YacOM IOJISIPHI MOTILIIH Ha iX IPaBOBY MPHUPOAY HIXTO
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Cnacu6o-®ateena 1.B.

HE 3amepevyye MaifHOBOI CKJIaJJ0BOi KOPIIOPATUBHUX MPaB Ta IX B3a€MO3B’SI30K 3
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Cnacuoo-®darteeBa 1.B.

JdoKkmop rpudu4yHUX HayK, Npogecop, Y/eH-
kopecnoHOeHm HATIIpH YkpaiHu, npoghecop
kaghedpu yueinbHo20 npaea HauioHanbHO20
ropudu4yHozo yHieepcumemy YKkpaiHu iMeHi
Slpocnasa Mydpozo

AEAKI NMPOBJIEMU KOPMOPATUBHOIO
3AKOHOOABCTBA YKPAIHU | NIPAKTUKU
MOro 3ACTOCYBAHHHA

B VYkpaini kopnopaTuBHi BifHOCHHHU Oynu BperyiaboBaHi B 3akoHi «IIpo
rocrnofgapcbki ToBapuctsa» (1991 p.), B skoMy, BTiM, HE BHKOPUCTOBYBAJacs
nonioHa TepmiHosorisi. leli KOMNakTHHN 1 HEBUraJjaMBUH 3aKOH OyB BEJIbMU
IIPOTPECUBHMH, ajie 3 4acoOM B KOpPHOpaTHBHiH cdepi OGarato mo 3MiHmMmoCH, a
3aKOH - MpakTUyHO Hi. Haiibinpm BpasnuBuM Oyno NpaBoBE CTaHOBHILE
akiionepHux ToBapucTB (AT), B TOMy YHCIIi CTBOPEHHX BHACTIJOK IPUBATH3ALI].

¥V HoBomy llusinsHomy konekci (IIK) Ykpainu, npuitaaromy B 2003 pou,
Oyno BiJICYTHE MOHATTS KOPHOpAIii i KOpIOpaTMBHUX BigHOCHH. OcTaHHI
srapyBanucs B 'K Ykpainu, xoua BBaXaTH iX BperyJab0BaHUMH Ha
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HAJIC)KHOMY piBHI He MOkKHa. MaJjio Micle e YMMalo TPUYHMH TOTO, IO
po6JieMu B IPaBOBiii cdepi, OB’ sI3aHi 3 pO3yMIHHIM KOPIIOPATHBHUX BiTHOCHH,
Bce Oinpmie HakomuuyBanucs [1, 2]. BuHMKIA TUIyTaHWHA 3 THUM, B SKHX
OPUIMYHUX 0C00axX CKJIaJaloThCs KOPIOPATHBHI BiTHOCHUHM; YU TOTOXKHI
KOpIOpaTUBHI [IpaBa Ta IIpaBa y4yacHHUKa rocrnojapcbkoro Toapuctsa (I'T); uu €
KOpIOpaTUBHI IpaBa 00’€KTOM, SKUH MOXXHA BiIYyXKyBaTH, 1 SK L€
CHIBBITHOCUTBCS 3 IIPaBaMU Ha YaCTKy B CTATyTHOMY KalliTali Ta iH.

3akoH «IIpo akuioHepHi ToBapuctBa» (2008 p) HE3PIBHSIHHO IIOBHO
BpEryJIOBaB KoprnopaTuBHi BinHocuHU B AT, npore He OyB mo30aBieHH He-
JonikiB. lle nmopoauno Macy HmUTaHb Ha IMPaKTHI, 1 MU BHUPILIEHHI CIOPiB
YKpaiHCBbKiI Cy[IU HEpiAKO ONMHSUIUCA B TYNMKOBiM curyanii. byBama i 3MiHa
MO3MLIH BUIIMX CyJOBUX 1HCTAHIIN NPSMO Ha MPOTHIICKHI, IPUUOMY TOJi, KOJIU
3aKOHOJABCTBO 3ayuuangocs 0e3 3MiH. lle 3HaYHO YCKIJIaIHIOBANO NPUIHATTA
pillICHb HIDKYUMM CYJOBUMH IHCTAHLISIMM, SKi 3aBXIU OpIEHTyBalIMCSA Ha
y3arajabHEHHS CyJI0BOI IIPaKTHKH, ocTaHoBU IieHyMiB BCY i BI'CY a Takox
noctaHoBu BCY mo okpemux cnpasax. Ilicnst HoBoi cymoBoi pedopmu
Bepxosuuii Cya Moe BIICTYIHUTH Bijx IpaBoBoi mo3utlii, Buciosnenoi BCY i3
3a3HauYEHHSIM Ha MPUYUHU 116010 [3].

Hanpukian, skmo B kiHmi 90-x-mouatky 2000-x pOKiB CyIM BHCIIOB-
JIFOBAJIMCS 32 HEMPUITYCTUMICTh AHAJIOTII MPH BHUPIMICHHI CIOPIB MPO 3aXHCT
nepeBakHOro mpasa akiioHepa 3AT Ha npuabGaHHS BiJUY)KyBaHUX IHIIUM
akiionepoM akuiit, To B 2007 p. sixk BI'CY, tak i BCY cranu potpumyBarucs
MPOTHJICKHOI JAYMKH 1, OUIBII TOTO, PEKOMEHIYBATH CylaM IIHPIIEC BUKO-
pucToByBaTH aHajoriwo [4, 5].

Cxoxa curyamis Oyna 3 IpaBaMH NOAPYXOKS HA YaCTKy B CTaTyTHOMY
kamitanmi I'T, o HaneXxuTh OMHOMY 3 HUX, IKHH € yIaCHUKOM TaKOTO TOBAPHUCTBA
[6]. TTo3uitis cymiB 3MiHWIIACS 3 TOUHICTIO 10 HaBmaku: croyatky BCY B 2007 p.
BHUCJIOBUBCA HPOTH TOTO, IO 4YacTKa B cTaTyTHoMy Kamitam I'T e cmineHOO
CcyMicHOM BiacHicTio nonpyxxs [7]. V 2013 p Koncruryuiiinuii cyn Ykpainu
[8], a cnimom 3a Hum 1 BCY [9] chopmyBanu npoTuiexHy TOUKY 30py.

Hapemri, ogne 3 HalO1NbII 3HAYYIIUX MUTAHb - BiANOBINATIbHICTh WIEHIB
BukoHaBuoro oprany I'T. TpuBanuii yac NpUTSATHEHHS IIUX [IOCAJOBUX OCiO 10
LUBLIBHO-TIPABOBOT BiJINIOBIAaIbHOCTI B3araiii 0ys10 He MOXKIIMBO, TOMY II0 HOpMa
4.4 cr. 92 IIK Vkpainu OnokyBanacs cynam, ski po3iiHioBaini Hopmy Kozaekcy
3aKOHIB IPO Ipalo YKpaiHu Ipo OOMEXEHY BiANOBiAANBHICTh IpalliBHUKA SIK
npiopureTHimy. BBaxkaroun kepiBHuKa ['T a00 4iieHiB HOro BUKOHABUOTO OPTaHy
MpaliBHUKaMH, CyAd He BOadanu xoua O aHajiorii 3 HUBLILHO-PAaBOBHMH
IIPEACTaBHULTBOM, SK€ TaKOXX BHMarae i B iHTepecax ocolu, sKy
IIPEACTABISAIOTh.

uM cyn ¢akTHYHO CHpUSIB «CBEPIUIIHHIO OTBOPIB /ISl MICOYHUX CTpPY-
MEHIB» TPOIIOBHX IIOTOKIB, IO HAyTh Yepe3 HEZOOPOCOBICHHX MEHEIKEpiB,
HOPUPIBHAHUX TPYHOBHM 3aKOHONABCTBOM PaJfHCHKOTO IITHOY, IO BCIX IIpa-

LIBHUKIB, HE3AJIC)KHO BiJl 1X (QYHKIIIH.
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MoxHa HaBecTH Ha0Oarato OLIbLIE TNPHKIAMIB TOTO, SIKMM CKIIQJHHUM
HIIIXOM PYXa€eThCsl GOpMyBaHHS KOPIIOPATUBHOTO 3aKOHOJABCTBA YKpaiHH, aje
3 OISy Ha OOMEXKEHHS 00CATY Te3, 3yIMMHUMOCS Ha MUTAHHSIX BiAMOBIIAIBHOCTI
uieHiB opraHiB I'T i1 1X 3HAYHMX y4YaCHHUKIB / aKIiOHEPIB, PO IO aBTOP IHX Te3
HeogHopazoBo mucaB [10, 11, 12] . B iXx ocHOBi liexxaThb TpH CTOBMH, 0e3
ypaxyBaHHS SIKUX CY/IM HE 3MOXYTh CIIPaBEITHBO BUpIiUTH criopH: (1) iHTepec i
KOHTPOJIb; (2) JIOSUTbHICTh, CYMIIIHHICTh, PO3YMHICTh Ta QixyiiapHi 000B’sS3KH;
(3) BimnoBigaNBHICTH TA iHIII HETATUBHI HACIIKH.

KoskeH 3 HUX BKpail BaXJIMBHUU JUIS OLIIHKH TUX [iH, sIKi Bi0OyBalOThCS BiJ
iMeHi I'T i TArHYTH 32 cO00I0 MaWHOBI HACIHIAKH I HHOTO 1 HOTO Y4acHHKIB /
akiionepi. [lornuOyieHHS B CYTHICTh 3a3HAUEHUX [MOHATh Mependavae
BCTaHOBJICHHS HACTYITHHX IIPaBMII 1 yMOB / MOPSAKY iX 3acTocyBanHs. [To-mepie,
npo nii ynoBHoBaxeHux ocid I'T B iHTepecax ocranuboro. Ilo-mpyre, mpo
(irypanTiB, iHTepecH SKUX TaK YU iHAaKIIEe MEPETUHAIOTHCS, 3a4ilaroThesl abo
HUMH MOTHBYIOTBCS [iSUIBHICTH OCiO, HAJAIJIGHUX IPaBOM MisITH BiJ iMeHi
TOBapUCTBA.

s TemaTuka po3MajgaeThCsl HAa YHCICHHI HANPSIMKH, SKUMHU HE CJiJl HEX-
TYBaTH - BiJl IHCTUTYTY He3alliKaBIEHUX HE3aJeKHUX TUPEKTOPIB, iX KiIbKOCTI,
JI0 JIeTajedl MOPsIKY NPUAHATTS HUMH PillleHb, [0 TATHYTH 32 COOOK0 MPaBOBi
HACHIJKH.

3a3HaueHi HaIIPAMKY OaraTorpaHHi i, 30KpeMa, BKIIOYaloTh B ce0e MpaBoBi
migxonu Jo:

a) e(heKTUBHOCTI HOPM IIPO PO3KPUTTS IPABOUMHY (HaMipiB HOTo yKJIaCTH)
- OTOJIOIIEHHS PO TaKUii, BCTAHOBJICHHS THX, XTO OyJie pO3IVIsIaTH i BUPIIIyBaTH
116 TUTaHHS (He3aIeXHi TUPEKTOPH, aKIiOHEPH);

0) mpoleaypyd KOHTPOJIO Ta i 3HAYCHHS - MOPSAKY MPHAHSATTS PillicHb
(yuacti 4m Hi akiioHepa Ta/abo MOCaJ0BOi OCOOH B rOJIOCYBaHHI Ta iH.); YMOB 1
HACII/IKIB CXBaJICHHS MNpPAaBOYMHY Ta IHIIKMX [ii, iX parudikaiii; MOMEHTY
NPUHHATTS TAKOTO pilleHHs (Tepe Ta Mmicis yKIaeHHs MPaBOYHHY);

B) HACTiJKIB - JOKa30Boi 0a3u 3 ypaxyBaHHSIM CKJIQIHOCTI ITOIOJaHHSI
HassBHOCTI TAaKOTO CXBaJICHHS I1iJ{ Yac PO3IJISAY CIIOPY CYIOM 32 TI030BOM OCOOH,
IIO yIJIeiia MPaBoNoOPYIICHHS;

I') OLIHKK HEIOTPUMAHHS MPOIEeaypH ab0 HeJOOPOCOBICHOT MOBEIIHKHU K
3JI0BKUBAHHS, IENIKTY;

J) TiICTaB, YMOB i BHIY BiJMOBIAaIbHOCTI, Ui 3aJy4EHHS IO SKOI CIij
JOCSITTH PO3YMIiHHSI TOTO:

* Jle BOHA ITOBUHHA OyTH nependadeHa (B 3aKOHi, CTaTyTi, JOTOBOPi);

* Y{ MiJJIArae BCTAHOBJIICHHIO BUHA OCi0, SIKI MPUTATYIOTHCS 1O BiAMOBI-
JaTIbHOCTI, 00 BOHA MPE3IOMYETHCS;

* B SIKHMX BHNAJKaxX i XTO Mae i JoBoauTH a00 CPOCTOBYBATH;

* uy Mae Oytu HasBHa mkozxa y I'T;

* 4y 000B’A3KOBUM € BCTAHOBJICHHS MAHOBOT BUT'OJIM TIOCAIOBHUX OCi0 MpH
ykiazeHHi Hepuriaaux st ['T mpaBo4rHIB a00 JOMyCTHMA iHIIIA MOTH-
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Jlesiki mpoGieMH KOPIIOPATHBHOTO 3aKOHOABCTBA YKPATHH i IIPAKTHKM HOT0 3aCTOCYBaHHS

Ballisi (HAMPUKIIA, 3aJIeKHICTh B/l 3HAUHOTO aKI[IOHEPa, 3aBJISKH TOJIOCYBAaHHIO
SIKOTO 0c00y OyJsio oOpaHo 10 oprany yrnpasiinas AT);
€) MO3UBAyiB - XTO MAa€ MpPaBO MPEJ] SBISATH MO30BH 10 OCKap:KEHHIO

MpaBoOYMHIB, BUMHEeHUX BiJ imMeHi I'T, 1 ski e mo3oBu (MpsAMi, HENpsMi); sIKi

HACIIIIKH 1 711 KOTO HACTYMAIOTh - BIAIIKOyBaHHS 30MTKIB JJIs1 KOMITaHiT a00 Juist

aKIiOHepa, HEJIMCHICTh PaBOYUHY;

’K) MOJKJIMBOCTI «peaHIMyBaTH» TMPABOYMH IUIIXOM HOTO IOAAJBIIOTO
CXBAaJICHHSI; MPUHHSATTSA CYIOM pIlICHHS HPO BIJIMOBY y BH3HAHHI IPaBOYHHY
HEMIHCHUM; JONMYCTHUMICTh JUIS Cy[ly HE BHHKATH B T€, UM € CIIPHUN MPABOYUH
30MTKOBUM, SIKIIO JOTPUMaHa TMpoleaypa WOro ykiIaaeHHS (HasBHICTh
CXBaJICHHS, B T. Y. HACTYITHOTO) i iH.

IlincymoByrOuM BUKJIAJCHE, CIiJ 3a3HAYUTH, W10 BHEPTE HEOAKaHHS
YKpaiHChKOTO 3aKOHOJABLS pETYJIOBaTH HAaJICKHUM YHHOM KOPIIOPaTHBHI
BIZTHOCHHH, CYNEPEWIUBICTh CyI0BOi MPAKTUKHU 3 BIJICYTHICTIO HaMipy B3STH Ha
cebe CMIIMBICTh BUCJIOBUTH OJHO3HAUHI MiJXOJU 10 MUTAHHIM, SKi Oy BUILE
OKpeceHi, IPU3BOAUTH 10 AedopMallii IpaBOBiIHOCHH 1 YUCICHHUX HMOPYIIEHb
KOpIIOpaTHBHUX TpaB. L{e moBUHHO OYTH 1MOI0IaHO.
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acnipaHm kaghedpu yueinbHo20 npaea Hag4yasibHo-
Haykoeoz20 ropuduyHozo iHcmumymy [JBH3
«lMpukapnamcbkull HayioHanbHUU yHieepcumem
imeHi Bacunsi CmeghaHuka»

PEOPIAHI3ALIA TOBAPUCTBA 3
OBMEXEHOIO BIAMNOBIAAJIBHICTIO:
HOBEJIM 3AKOHOOABCTBA

Ockinbku oprasizaniino-npaBoBa ¢popma TOB € HaiOITBII MOMIMPEHOO
cepell BIACHHKIB Oi3Hecy, e(eKTHBHE HOpPMAaTHBHE BpPETYNIOBAHHS IHTAaHb
IISUTBHOCTI TOBAPHCTB 3 0OMEKEHOIO BiJIIOBINANBHICTIO € IOBOJIi aKTyaJbHUM. B
Horo OCHOBy Mae OyTH MOKJIQJCHUI NPHHIMI, 3TIAHO 3 KOTPUM peaibHi
npobyieMn ()YHKI[IOHYBaHHS TOBapUCTB MAlOTh IHWKTYBAaTH 3aKOHOTBOPYICTH 1
Y3TO/DKYBATHCSl 3 TPOLECIYPHUMH Ta OpraHi3allifHUMH MOMEHTaMHU TOPSAKY
CTBOPEHHSI, TISUTbHOCTI Ta MPUIMHCHHS IOPUAMYHHUX 0Ci0 [3].

Peopranizariisi TOBapHCTB 3 0OMEKEHOIO BiMIOBIIATBHICTIO HE € BUKIIIOYCHHSM 13
3arajpHOTO mpaBmia. OHAK, Pl Hi>K PO3IIISTHYTH 3aKOHOaB-
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YM{ MiAXig 0 JaHOTO MHUTAHHS, BApTO 3HATH IIO SIBJISE COOOIO MOHSTTS «pe-
oprasizanlisi», OCKUIbKH JIETaJbHOTO BU3HAUYCHHS 3a3HaYeHO]1 NediHinii Hema.

Tak, B mpaBoBiii JliTepaTypi iCHY€e psii MiAXOMIB IO BU3HAYCHHS MOHATTS
peoprasnizanis. H. B. IllepO6akoBa 3a3Hauae, 10 peopraHizallis € OJHUM i3 JBOX
MOJKJIMBUX CHOCOOIB MPUIIMHEHHS IOPUAMYHUX OCiO, a il BiI3HAYHOI PHCOIO €
HasBHICTh MpaBoHacTynHHUNTBA [4]. Ane O. KiGeHKo aKIeHTye yBary Ha Te, 10
Taka Teopis Mae TMEeBHI HEAOJNIKH, 00 He OXOIue yci GopMu peopranizarii,
OCKIJIBKH TP Takiid popMi peopranizailii, sk BUIIICHHS, B3aralii He BiJOyBaeThCs
MPUMTMHEHHS OPUIUYHOT 0coou [2].

0. M. IOpkeBuY 3aMicTh MOHATTS pPEOpraHi3ailii BXKUBA€ TMOHATTS TPH-
MUHEHHS IOPUAMYHHUX OCI0 3 MPaBOHACTYIHHUIITBOM 1 3a3Hayae, MO 1€ CKIaj
IOPUIUYHUX (PAKTiB, OB’ SI3aHUI 3 MEPEXOIOM €IMHOTO MaHHOBOTO KOMILIEKCY
OPUIUYHHUX OCI0 - MPaBOMONEPEAHUKIB 70 X MPABOHACTYITHHKIB, B PE3yJbTaTi
SIKOTO BiZIOyBa€ThCS MPUITMHEHHS IOPUIUYHUX OCI0 - MPAaBOMONEPEIHHUKIB Ta, SIK
MPaBUJIO, YTBOPEHHSI HOBHUX IOPUAMYHUX OCIO [5, c. 7 - 8]. @akTHUHO MOHATTS
peoprasizaiiii Ta MpaBOHACTYTHUIITBA BUCTYMAIOTh TOTOKHUMH TTOHATTIAMH.

Bapto moromutucs 3 nosumiero JI. B. JKekoBa, sikuii 3a3Havae, mo Tpa-
JUIIAHUA TOXig 10 peopradizauii IOpUIUYHOI OCOOM SIK 70 IPaBOHACTYII-
HULTBA, PiBHO fK 1 peopraHizauii sk GopmMu NpUITHHEHHS I0PUIUYHOI 0cOOU HE B
HOBHOMY 00cs31 BiJNIOBiJja€e MOTpedaM MPAaKTUKH, 110 OCOOIMBO Bil4yBaeThCs,
KOJIM MOBa MHae IIpo 3axUCT IpaB KPeAUTOpa, a TaKoX IpalliBHUKA, IO
3BUIBHAETHCS 3 IOPUIMYHOI 0COOH, sIKa MPOXOIUTH peopraHizamito [1, cr. 43].
Kpim Toro, OinblIicTh BYEHMX IOIOJUKYIOTBCA 3 TIi€I0 JYyMKOIO, IO MpHU
peopranizauii BigOyBaeTbCsl HE TIAbKM MNPUIMHEHHS, ajge II CTBOPEHHS
I0pUANYHUX 0ci0. 3 ypaxyBaHHSIM HaBEJCHOIO, NPOAHAII3yeMO YUHHE 3a-
KOHOZABCTBO, LIO PETYJIOE MPOLEC peopraHisaiii TOBAapUCTB 3 0OMEKEHOIO
BiANOBIIAJILHICTIO.

Bimnosigao g0 4. 1 cr. 104 IusineHOro Kojekcy Ykpainu (mami - 1K
VYkpaian), IOpuAnYHA 0c00a MPUIHHAETHCS B PE3yJIbTaTi peopraizamii (3MUTTs,
MpUEHAHHS, TOAUTY, TepeTBOpeHHs) abo mikBimamii. Y pasi peopranizaiii
IOpUANYHHUX 0ci0 MaliHO, TIpaBa Ta 000B’I3KU NEPEXOAATH 10 MPABOHACTYITHUKIB.
3 HaBeJIeHMX 3aKOHOJAaBUYHX TI0JIOKEHb BUIUIMBAE, IO peopraHizamii XapakTepHi
TaKi 03HaKH, K MPHITUHEHHS FOPUIMYHAX OCi0 1 MPaBOHACTYITHUITBO.

Ilpn npomMy B mNpaBOBil JiTepaTypi 3a3HA4aeThCs, IO HpOLEIypa pe-
opraHizaiii OpUANIHOT 0COOM HE3aJEeKHO BiJ (GOPMH TakKoi peopraHizaiii
CKJIQIA€ThCSI 3 YOTHUPBOX eTammiB: 1) eram iHIOifOBaHHS peoprasizaiii; 2) eram
3IifiCHeHHsS] peopraHi3amiiiHAX 3aXoliB; 3) eram CKIAJSHHS 1 3aTBEpKEHHS
MiICYMKOBOTO TOKYMEHTa peopraHizaii; 4) eran Aep)KaBHOI peecTparii.

31 3micty cr. 105 - 109 IIK Ykpainu BUmIMBae€, 0 Ha MEpIIOMY eTari
BiOyBaeTbcs OOTOBOPEHHS 1 MPUMHATTS PIICHHS NPO peopraHisauiio ropH-
JU4HOI 0co0M, Ha OpPYroMy eTami HPU3HAYAEThCS KOMICIs 3 peopraHizauii,

BeZICThCS 00K MaifHa, 311HCHIOETHCS TIOBIIOMIICHHS KPEIUTOPIB PO peop-
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raHi3aiilo Ta 3aJ0BOJICHHS IX BHUMOT, Ha TPETbOMY €Talli CKJIAIa€ThCs Tepe-
JaBaJIbHUH aKT (po3NOJUIbHUI OallaHC), SKUM IiATBEPIKYEThCA 3aBepllaibHa
CTajis IpPOBEJEHHS peopraHisauii 0[O0 BUPIMICHHS NpaBoBOI 1odi MaiiHa
IOPUIMYHOI OCOOM 1 YeTBepTHil eram, SIKMM, BJIACHE, i1 3aBEpIIyeThCS Peop-
rafizaiis OpPHIUYHOI OCOOM, IO BiIOOpaKaeThcs y CIUHOMY NEepKaBHOMY
peectpi OpUIUYHUX O0Ci0, (i3MYHUX 0cCi0 - MiJNPHUEMIIB Ta TPOMAICHKHX
(dbopMyBaHb.

OpHak 3a3Ha4YeHI BUIIE €TAIU IPOBEIICHHS peopraHizalilii, o 3aKpiruieHi Ha
piBHi IIK Ykpainu, € yHiBepcaJbHUMHU 1 MOXKYTh 3aCTOCOBYBATHUCS OYy/b-SIKUMHU
IOPUIMYHUMHE ~ O0CO0aMH  MPUBAaTHOTO  TpaBa, SKi MOXYTh OyTH sIK
MiANPUEMHHUIIKUMHU, TaK 1 HEMAMPUEMHUIIbKUMH OpTaHi3allisIMHi, TOBAPUCTBAMHU
YH yCTaHOBaMH. SIKIIO BpaxoBYBaTH TOW ()akT, MIO TOBAPHUCTBO 3 OOMENKEHOIO
BIJIMIOBIANIBHICTIO €  OKPEMOIO OpraHi3aIfiifHO-IIPaBOBOIO (dhopmoro
MiANPUEMHHUIIBKUX TOBAPHUCTB, SIKI MAIOTh CBOI CHEUUQIKY 1 IMIOJ0 BPETYIIO-
BaHHS MPABOBOTO CTaTYCy SIKMX NPUHHSATO CIIEIialbHUHA 3aKOH, TO BapTO IPO-
aHali3yBaTl HOPMATHBHI TIOJIOKEHHS I[0JI0 peopraHi3allii TAKUX TOBAPUCTB.

B nepury uepry 3 aHani3y nosoxkess cT. 11 3akony Ykpainu «IIpo Tosa-
pUCTBa 3 OOMEKEHOIO Ta JIOJATKOBOIO BiNMOBiJaNbHICTIO» (#aii - 3aKOH) BU-
IUIUBAE, IO B pe3yibTaTi peopraHizalii BiOyBaeTbCs CTBOPEHHS TOBAapUCTB 3
00MEKCHOIO BIAMOBIJAIBHICTIO. BTiM, 03HailOMITIOIOYHCH 3 TaBoio [aBa VI
3akoHy «BuIil Ta MPUNMHEHHS TOBAPHCTBA», MOXHA JIATH BHCHOBKY, IO
TEpMiH «peopraHizalis» HE 3aCTOCOBYEThCS y CIIELialbHOMY 3aKOHOJABCTBI, a
BHUKOPHCTOBYETHCSI IPAaBOBAa KOHCTPYKIIS «IIPUIIMHEHHS IOPUAMYHOI 0COOH 3
[IPAaBOHACTYIIHUIITBOM» Ta «BHJUI TOBapUCTBa». Hey3romxeHicTb TepMiHOMIOTII
L1010 NMOPIBHSAHHA 3arajbHUX Ta CHELiaJIbHUX HOPM, fKi MICTATbCA Ha PiBHI
KOAM(DIKOBAHOTO Ta CIEIIaJbHUX 3aKOHIB, JO3BOJIE 3pOOUTH BHUCHOBOK PO
BiJICYTHICTh €IMHUX MiJXOMIB O PO3YyMIHHS MOHSTTA «pEOpraHizaiisy sK
[IPAaBOBOIO SIBUINA B IIPaBOBif JOKTPUHI Ta, SK HACIINOK, BiICYTHICTh
KOMIUTEKCHOTO HAayYKOBOTO JOCTI/DKEHHS 3a3HaY€HOTO BHINE MOHSITTS 1 HOro
MPaBOBOi MPHUPOIHM HEOJHO3HAYHO BIUTHBAE Ha (HOpMyBaHHS Y3TOPKEHOI 3a-
KOHOJIABYOi TEPMIHOJIOTII.

BopaHowac BapTo 3BEpHYTH yBary Ha Te, IO Ha BiMiHY BiJl 3arajibHHX
MOJIOXKEHB PO PEOPraHi3alIliio IPUANIHUX 0Ci0, Y CIIeIialbHOMY 3aKOHI MOJJaHO
BU3HAYCHHS BCiX (opM peopraHizailii OpUAMYHHX OCIO, a camMe BH3HAYCHO
TIOHSITTS «BUJILJT TOBAPHCTBAY, «3JIUTTS TOBAPUCTBAY, «IPUEIHAHHS TOBAPUCTBAY,
«TIOILI TOBAPHCTBAY, «IIEPETBOPEHHS TOBAPHCTBAY», 3 BASHAUCHHS SIKUX BUILTHBAE
HE TINBKU CYTHICTh 3a3HAYCHUX MPaBOBHUX (GopM peopraHizaiii, ane i BU3HAYEHO
OpraHi3aliifHO-TIpaBoBi (GOpPMH IOPHUOMYHAX 0Ci0, MmO OepyTh yd4acTb Yy
peoprasizamii TOBapuCTB 3 OOMEXKEHOIO BIAMOBITAJBHICTIO, IO MAa€ BaXKIIHBE
3HAUSHHS JUI1 TPAKTUYHOI cdepr 1 BHOCUTH TO3UTHBHI 3MIHH y TPaBOBE
peryJiroBaHHS NPOLIECy peopraHizarii.

Kpim Toro, y 3akoHi BU3HAYEHO HOPMATHBHI MOJIOKEHHS PO TaKy MPaBOBY
KOHCTPYKI[fO, SIK IOTOBIp MpO MNPHUIMHCHHS TOBAPUCTBA, Ta MPO MOPSAOK

KOHBepTalii YaCTOK y pa3i MPUIIMHEHHS Ta BUALIY TOBApPUCTBA, 110
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Peopranizaris ToBapuCcTBa 3 0OMEKEHOIO BiJIIIOBIIaIbHICTIO: HOBEJH 3aKOHO/IaBCTBA

CIPSIMOBaHI Ha OXOPOHY MpPAaB YYACHHKIB I0JI0 30€pekeHHs IXHIX YacTOK MpHU

3MICHEHHI peopraHizaiii TOBapUCTB 3 OOMEXKEHOK  BiJIOBIAAJIBHICTIO.

[TO3UTHBHO CHIPUIMAIOTHCS i TMOJIOXKEHHS MPO 3aXUCT MpaB KPEAUTOPIB IMpH

IIPOBE/ICHHI peopraHizaiii TOBapuCTB 3 0OMEKEHOIO BiANOBIIAIBHICTIO, Y SIKUX

JIeTai30BaHO YMOBH, MOPSAIOK i CTPOKH 33J0BOJICHHS X BUMOT JI0 TOBApHCTBA 3

MeTOI0 3abe3leucHHs OallaHCy iHTepeciB fK KpeJUTOpiB TOBAapUCTBa, IO

peopraHi3yeTbes, Tak i CaMOro TOBApPHUCTBA 3 0OMEXEHOIO BiAMOBIJaIbHICTIO.

IIpore aHai3 OKpeMHX MOJO0KEHb 3aKOHY OO NMPUIMHEHHS Ta BHUILTY

TOBapUCTB 3 0OMEKEHOIO BiINOBIAJIBHICTIO Ja€ MiICTaBH JUIs BUCHOBKY IIPO T€,

110 B HBOMY MICTSTBCS i Baromi HEOJIKHY, a caMe BiZCYTHI HOPMH, IO JAETAIBLHO

BH3HayaIM O ertanu Ta cneuudiky 341iCHEHHS NPOLEAYPH 3JUTTS, IPHEIHAHHS,

0TIy, BUJIUTY Ta IEPETBOPEHHS TOBAPUCTB. Pa3oM i3 THM, y 3a3Ha4€HUX HOpMaxX

IIPUCYTHI NOJIOXKEHHS, 0 AyONI0I0Th HOpMaTuBHI nonoxkeHHs LK Ykpainu 3

TaKUX NUTaHb, K HECEHHS CyOCHUIiapHOi BiANOBiZAaIbHOCTI 3a 3000B’SI3aHHIMU

TOBapUCTBa y pa3i moxiny (BUALTY) Ta TpPO COJAApPHY BiAMOBIJAIBHICTD

TOBApUCTB,  SIKIIO  IPABOHACTYMHHMKIB  TOBapHUCTBA 3  OOMEKCHOIO

BIAMOBINAJIBHICTIO € JEKUIbKA. 3a3HayeHe € CBiJYEHHAM HEIOCKOHAIOCTI

FOPUIMYHOI TEXHIKM IOJI0 3aKOHOIABYOTO BPETYJIIOBaHHS BIIHOCHH, IO

BUHHKAIOTh IMiJI Yac peopraHizailii TOBapUCTB 3 OOMEKEHOIO BIAMOBIIANBHICTIO,

[0 TTOTpeOye AOOMPAIFOBAHHS | YTOYHEHHS OKPEMHUX TPABOBUX MOJIOKEHb.
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KaHOudam ropuduqHux Hayk, doyeHm, doyueHm
kaghedpu yueinbHoz0 npaea Ne 1 HayioHanbHo20
ropudu4yHo20 yHieepcumemy iMmeHi Slpocnaea
Mydpozo

BUXIA YHACHUKA 3 TOCNMOAOAPCBLKOIO
TOBAPUCTBA TA NMPOBEAEHHA 3 HUM
PO3PAXYHKIB

B cyznoBiii mpakTuIli MOUMIMPEH] CHOPU IIOJ0 BUXOIY YY4aCHHKA 3 TOCIO-
JapChKOTO TOBAPHCTBA Ta NMPOBEACHHS 3 HUM PO3PAXYHKIB. 3 LBOTO MPUBOLY
MepeAyCiM CITiji BKa3aTH Ha Te, [0 TEPMIH «BHXI/I», O-TIEPIE, 3aCTOCOBYETHCS
JIUIIE B pa3i BUPAKCHHS BOJI CaMOr0 YYaCHHKa Ha Te, aOW NPUIHMHUTH CBOI
MIPABOBITHOCHHH 3 TOCHOAAPCHKUM TOBApUCTBOM. LIpOro BHpa)keHHS JOCTaTHHO
JUTSL IPUITUHEHHS IAX TTPaBOBITHOCHH; 3yCTPIYHOT BOJIi CAMOTO TOBAapUCTBA 3aKOH
He BuMarae. Mix THM 1ie He €IMHUI IOpUANIHAN (DaKT, SKUi TATHE 32 cOO0F0 TaKi
[IPaBOBi HACIIJKY, SIK IPUIIUHEHHS NPaBoBiAHOCHH. KpiM Boii ydyacHUKa Ha Iie,
HEOOXiHMH 1 CIUTUB TIEBHOTO CTPOKY, KUK CTaHOBUTH 3 Micsui (4.1 cr. 148 LIK
VYkpaiHu), OCKIJIbKM caMe 3a TaKuil NPOMDKOK Yacy y4acHHUK Mae€ IOBiJOMHTH
TOBAPUCTBO PO BUXIiJ i3 HBOTO.

Take mmpaBoBe PEryJIIOBaHHSA MaJlo MiCIle 10 HaOpaHHs YMHHOCTI 3aKOHOM
VYkpainn «IIpo ToBapucTBa 3 0OOMEXEHOIO Ta JOJATKOBOIO BiJIIOBiAAILHICTION,
crarrero 24 SKOro BCTAHOBJIICHO IHIIMH MPaBOBHN MEXaHi3M BHXOJY Y4acHHKA 3
LUX BUJIIB FOCIIOJAPCHKUX TOBApUCTB. BigHuui Boss yuacHuka Ha Buxin 3 TOB
JOCTAaTHS Ui LBOTO JIMIIE B pasi, SKIIO HOro 4acTka CTaHOBUTH MeHIie 50
BiZICOTKIB CTATYTHOTO Karitany. SIKIo % 4acTka yyacHHKa Oinbiie 50 BiCOTKIB,
HEeoOXiJHa 3roja iHIMMX ydacHUKIB. Ilg HOpMa cripuiiMaeThes Tak, IO B LOMY
BUIAJKYy Ma€ Miclie IBOCTOPOHHIHN MpaBo4MH. BTiM 3akoHOAaBenb HE BU3HAYAE
aHl WOro TPaBOBY NPHUPOY, aHI MEXaHI3My OTPHMAaHHS 3TOJHM BCiX YYaCHHKIB
TOB.

CnpaBni, cuTyarlist JOBOJI HECTaHAApTHA, aJpKe HAaTaHHS 30U yJYacHH-
KaMH BiIOYBA€TbCS NPUHHATTSAM DIllIeHHS HE 3aralbHUMHU 300paMH YYaCHHUKIB
TOB, a KO)XKHUM 3 HUX B IHAWBITyansHOMY NOpsAAKy. [Ipu domy 3roga mae OyTH
oTrpuMaHna Bix ycix ydacHukiB TOB. ToOTo ydacHUK, SKWil Mae HaMip BUITH 3
TOB, TUM caMuM BHMYIICHWH BCTyNaTh IO IPABOBITHOCHH 3 YHMAJIOO
KUTBKICTIO 1HIIMX YYaCHHKIB, a HE 3 caMHM TOBAapHCTBOM. OTpUMaHHS BiJl HUX
3rOJIM He TUTBKU OyJie CKJIAJIHUM IPOIECOM, a i CIPHUM 3 IIPABOBOT TOYKH 30Dy,
OCKIJIBKH yJ9acHHK NepeOyBaB y NMPaBOBIJHOCHHAX HE 3 HUMH (HE 3 KOXKHUM i3
HUX), @ 3 TOBAPHCTBOM.

Hagpsix un MoXHa pO3TIISLIATH 3TOMY 1 K aKIENT, OCKITBKH B X BHIIAJKaX
HAeThes PO MPUIMHEHHS KOPIOPATUBHUX MPABOBIAHOCHH, 2 aKIET
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BuXix y4acHHKa 3 rOCIIOAAPCHKOTO TOBAPUCTBA Ta MPOBE/ICHHS 3 HUIM PO3PaxyHKiB

3alpoBa/XKye BUHUKHEHHS 3000B’A3aHHA. MK THM 3a HasBHOCTI Takoi 3rojiu
BCIX YYaCHHKIB HE JIHMIIE MPHUIUHIIOTHCS KOPIOPATHBHI MPAaBOBIJHOCUHH, a i
BUHHUKAIOTh 3000B’s3a]bHI 1100 TMPOBEICHHS po3paxyHkiB. IIpore 1i 30-
0OB’sI3aJIbHI TIPABOBITHOCHHM CKIIQJAIOTHCSI HE MK ydacHHKaMy (KOXXKHUM i3
HUX), & MiJK TOBAPUCTBOM 1 yYaCHUKOM, SIKHii BUOYB.

To0Oto, mpaBoBHU MexaHi3M, BCTaHOBICHUH 3akoHoM YkpaiHnu «IIpo To-
BapHCTBa 3 OOMEKEHOI Ta JOJATKOBOIO BIiAMOBINANBHICTIO», JAOBOJI Cymepe-
WIMBHHA 1 HE Y3TO/KYEThCS aHi 3 KOPIIOPATHMBHUMH, aHi 3 3000B’S3aJIbHUMU
MIPAaBOBIIHOCHHAMH.

IMo-pgpyre, BUXiJ ydYacHHKa MOJJIMBHH HE 3 JIIOOOTO TOCIOJAPCHKOTO
TOBApUCTBA, X0Ua BHKIIa/icHa B HOBIH penakuii ct.100 LIK BcTaHOBIIOE 3arajibHe
MIPaBHJIO TIPO Te, IO YYaCHUKH TOBAPHCTBA MAIOTh IPaBO BHHTH 3 TOBAapUCTBA,
SIKIIO 1HIIE HE BWIUIMBAE i3 3akoHy. OCTaHHE CTOCYETHCS HEHAOIMYCTHMOCTI
BHXO/1y aKIliOHEpa 3 aKiioHepHOTro ToBapucTBa (nami - AT). AKIioHep IPUTIHHSE
npaBoBigHOCHHU 3 AT nUIIXOM Bi4y>KeHHs akiii abo IX BUKYITy B HbOI'O CAMUM
AT. He #inerscs B IIK Vkpainu i mpo BuXiA BKIaJHHMKA 3 KOMaHJUTHOIO
TOBapUCTBA, HAa BIJMiHY BiJi BUXOJy Y4acHHKa 3 IIOB- HOIO BiJIIOBiaJIbHICTIO,
IIpaBa SIKOI'0 aHAJIOT1YHi IIpaBaM y4aCHUKa IOBHOTo ToBapuctsa (cT.126 I1K).

Ilo-Tpere, cmin po3pi3HATH BUXiA Ta BUOYTTS 3 TOCIOAApCHKOIO TOBA-
PHCTBa, X04a MOCTIJOBHOCTI 3aKOHO/ABLIA 1 B IbOMY MUTAHHI HE IPOCTEXKYEThCS.
Tax, SKI110 IIpH peryIoBaHHI BITHOCUH Y HOBHOMY ToBapucTBi LIK nepenbaueHo i
crartio npo Buxix (cr.126), i crartio mpo BuOyrTs (cT.129) 3 mMOBHOrO
TOBAapUCTBa, TO Hiuoro moxioHoro Hemae B HopMax LK mpo TOB. B 3axoHi
VYkpainu «IIpo rocromapchki ToBapuCTBa» B3araji He OyJI0 OKpeMOl HOPMH IIPO
Buxif yyacHuka 3 TOB, a nuiue mpo po3paxyHKH IpH BUXOAi (CT. 54), Ha BiAMiHYy
Bin 3axkoHy VYkpainu «IIpo ToBapuctBa 3 O0OMEXEHOI0 Ta JOAATKOBOIO
Bi/IMIOBIANIbHICTION, SKUM IMepe0adyaroThCsl YMOBH, MpOIEAypa Ta HACIiIKH
TaKOTO BUXOLY.

To-ueTBepre, migusrae po3MeKyBaHHIO I BHXIiJI Ta BUKIIOUSHHS yJacHHUKA 3
rOCIIOJAPCHKOTO TOBAPHCTBA: SKIIO TMepIle BiAOYyBa€TbCS IO BOJNI CaMOTO
YUYacHHUKa, TO IPyTe - CYNMPOTH HOro BoJi. Biei Toro, HaifyacTime came 3 bOro
MTUTaHHS BUHUKAIOTH CYIOBI COPH IIOAO NMPABOMIPHOCTI BUKITIOUEHHS Y9aCHUKA
3 TOBapHCTBA.

Tlo-m’site, He ciif 3MilIyBaTH W BHXiJ yJYaCHHMKAa 3 TOBapHCTBA Ta Bij-
Yy)KeHHS HUM CBO€T yacTku. OOU/IBI 11i JTii BiI0OYBAOTHCS 1O BOJIi yYaCHUKA, aJie B
MepIIOMY pas3i e JIMIIe HOTro BOJIS, a B IPYTrOMY - TBOCTOPOHHE BHPAXKESHHS BOJIL
(i He 3 OOKyY TOBapHUCTBA, PO M0 WILIOCS BHIIIE, @ BiJ 0COOH, siKa HAOyBa€ 4acTKy
YYaCHUKA.

IIpaBoBUM HacNIiIKOM BHMXOAY YYaCHHMKA € BHHUKHEHHS y TOBapHCTBa
000B’SI3KiB 1010 3AIHCHEHHS 3 HUM PO3paxyHKiB. I[Ipu 1IbOMy B 3aKOHOAABCTBI
HE BU3HAYAETHCS T€, YU BiIOYBA€ThHCA Lie Ha HOro BUMOTY, UM IOCTaTHHO CaMoi 1o
co0i 3asBU yyaCHHKa PO BUXIiJl 3 TOBAPUCTBA IS BUHUKHEHHS B OCTAHHBOTO
BiJINIOBIIHOTO 000B’ 3Ky MPOBEJCHHS pO3paxyHKiB. 3i cT. 54
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3akony Ykpainu «IIpo rocmojgapcbki TOBapUCTBa» CIIAye, MIO TPH BUXOMII
ydacHuka 3 TOB flomy Bumnauyerscs (kypcus Miit - O.C.) BapTicTb 4aCTUHU
MaiiHa TOBapHUCTBa, MpPONOpIiiHa #oro uactui y craryrHoMmy Kamitam. Lle
CHPUIMAETBCS SIK TE, IO YKOMHUX BUMOT BiJl y4acHUKA, KUl BUHIIOB i3 TO-
BapUCTBA, HE BAPTO YCKATH.

Yirtkimie i po3ropHyTiie chopMyIbOBaHO B 4. 6 cT. 24 3akoHy YKpaiHu
«IIpo ToBapucTBa 3 OOMEXKEHOI Ta JOJATKOBOK BiINOBINANBHICTION: TYT 3a-
3HAYa€ThCd Ha OOOB’SI30K TOBAPHCTBA MOBIAOMUTH KOJHIIHBOMY YYaCHHKY
BapTiCTh MOT0 YacTKM Ta HAJaTH OOIPYHTOBAHMN pPO3PaxyHOK Ta KOIIi JOKY-
MEHTIB, HEOOX1THUX JIJISl pO3PaXyHKY.

OTxe, KOpIOPAaTUBHI IPABOBITHOCHHH IIEPETBOPIOIOTHCS Ha 30008’ sI3aJTbHI;
BiZITOBiTHO, KOPIIOPATHBHE IIPABO IIEPETBOPIOETHCS Ha MAHOBE MPABO YYaCHHKA,
SIKOMY KOPECTIOHAYe MalHOBHH 00OB’S30K TOCHOJApCHKOTO TOBApHCTBa. BoHO
crae 3000B’S3aHOI0 0CO00I0, @ B YYaCHHMKA, SKHi BHHIIIOB i3 TOBAapHCTBA,
Bi/MOBIIHO, BUHHUKAE MalfHOBA BUMOTA JI0 OCTAHHLOTO.

[HKONMM yYacHHMK BIIMOBJISETHCS Bil OTPUMAHHS HHM KOIITIB BijJ TOBa-
puctBa. Toxi 11e € HOro OHOCTOPOHHBOIO Ai€I0, CIIPIMOBAHOIO Ha TPUITMHEHHS
30008B’s3anHs. [1o cyti 1e € npomenHs 6opry (ct. 605 LK Ykpainun). TooOro, B
bOMY pa3i 30iraioThCs JBi NIpaBOBI KOHCTPYKLIii - BiZMOBa BiJ IpaBa Ta
MpOIIEHHs Oopry.

SIKIIO y4acHUK HE BiIMOBISETHCS BiJl CBOrO MpaBa Ha OTPHUMAHHS KOIITIB
BiJl TOBapUCTBa, peajti3allisi IbOro npaBa BiOYBAETbCSA HE HOTo HisMH, a IisIMHU
TOBApUCTBA, SIKE 3[ilCHIOE CBilf MalHOBUI O0OB’A30K y BH3HA4Y€HI 3aKOHOM
CTPOKHU 1 3 HOJIep KaHHAM BCTaHOBJICHUX BUMOT. Lle Oyno nepenbaueno B cT. 54
3akony VYkpainu «[Ipo rocmogapcbki TOBapuUCTBa» INOJO PO3PAXYHKIB 3
yuacuukomM TOB, a HuHi - cT. 24 3akony VYkpainu «IIpo ToBapucTBa 3
00MEXEHOIO Ta I0JaTKOBOIO BiANIOBIAATIbHICTION.

Bapro Bin3HauMTH, IO OCTaHHIM 3aKOHOM 3allpOBa/DKEHO IPaBOBHUH Me-
XaHi3M, SKHH LIJIKOM CIpaBeIIMBO BPAaXOBYE IHTEPECH YYaCHHUKA 1 J03BOJISE
HaJAilHIIIe 3aXUCTUTH Horo mpasa. Tak, B 4.6 1i€i cTaTTi BKa3yeThCs HA TE, II0
BapTICTh YaCTKM YYacHUKA BU3HAYAETHCS CTAHOM Ha JICHB, IO IEPEeAyBaB JHIO
MOJaHHS YIaCHUKOM BIiJIIOBITHOT 3asBH y TOPSJKY, IepeadadyeHoMy 3aKOHOM
VYxpaiau «[Ipo gepkaBHYy peecTpamio OpPHIXYHHX O0cCi0, (i3MyHHX OCi0 -
MiANPUEMIIB  Ta TPOMAACBKUX (opMyBaHb». LlUM  YHEMOXXJIMBIIOETHCS
BUBEJICHHS TOBapUCTBOM aKTHBIB 33Ul YHHKHEHHS TOBHOLIHHUX PO3paxyHKIB 3
YYaCHUKOM. BCTaHOBIIOETHCS I MOMEHT, 3 SIKOTO IOYWHAETHCS Tepedir pivHOro
CTPOKY MPOBEIICHHS TOBAPHUCTBOM PO3PaXYHKIB i3 y4aCHHKOM - IPOTATOM OJHOTO
POKY 3 ITHsI, KOJIM BOHO JI3HAJIOCS YU MAJIO Ai3HATHCS MPO BUXIJ YYaCHHKA.

3akoH «IIpo ToBapuCTBa 3 0OMEXKEHOIO Ta TOJATKOBOIO BIIMOBIAATbHICTION
HE MOB’sI3y€ 1 BUILUIATH YYaCHHKY 3 3aTBEpIKCHHSM 3BITY 32 pIK, B KOMY BiH
BUIIIOB 3 TOBAapHCTBa, TOOTO 3 [isIMA caMOro ToBapucTBa B cdepi
KOPIOPAaTUBHOIO ympaBmiHHA. lle Tako mporpecuBHa HOpMaA, aJke MalHOBE
[IPaBO YYACHUKA HE MOXKeE nos’sr3y3amc;6[83 JisIMU IPpYyTOi CTOPOHU
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KoprmopariBHa 11po30picTs: mpodieMu i nepcneKTuBu B Ykpaidi

3000B’s13aHHS, [IPU YOMY TaKUMH, SIKi Bijl Hel MOBHOIO MipOIO 1 He 3alexkaTh. Tak,
JUISL 3aTBEPKCHHS 3BITY 3a PIK CJiJl IPUHAWMHI HEe TPOCTO CKIMKATH 3arajibHi
300pH, a MaTtd (akT TOro, IO BOHH BigOYNHCS, HIO HUMH OylO MpPUHHATE
BiJINIOBiHE pillIeHHs. | BCe 11e 3aJeXUTh He CTUIBKU BiJl TOBAPUCTBA, CKUIBKH Bijl
HOro y4acHUKIB.

OTxe, mpolieypa MPpOBEJACHHS PO3PAXyHKIB 3 YYaCHUKOM, SIKMH BUHAIIOB i3
TOBAapUCTBAa, BUBENCHA i3 IUIOMIMHM BHUMAJKOBHX CHUTYallill, BiJ SKUX paHill
3aJIeKaNo peasizamis MaHOBOIO MpaBa YYaCHUKA, a TAKOX BiJ 3JI0BXKHBaHb 3
00Ky ToBapucTBa. BojHOYAC 3aJMIIMIOCS YHMANO CHIPHUX THTaHb, SKi
3aKOHOJIaBellb HE TIILKU HE BUPIIINB, a i 3reHEPYBaB.

XapuTtoHoB €.0.

JdoKmop rpuUdUYHUX HayK, Npogecop, YreH-
kopecnoHdeHm HATlpH YkpaiHu, 3asidyeay kacghedpu
yueinbHozo npaea HY «Odecbka ropuduyHa
akademisi»

XaputoHoBa O.l.

JoKmop puUAUYHUX HayK, Npogecop, YreH-
kopecnoHdeHm HATlpH YkpaiHu, 3asidyeay kacghedpu
npaea iHmenekmyasnbHOI er1acHocmi ma
KopnopamueHozo npaea HY «Odecbka ropududHa
akademisi»

KOPIMOPATUBHA NMPO3OPICTb: NMPOBJIEMU |
NEPCNEKTUBU B YKPAIHI

Pyx nmo xopmopatuBHOI Tipo3opocTi (corporate transparency) e cBiTOBHM
TPCHIOM, AKHii OCTaHHIM YacoM HaGHpae 00epTiB. Y HU3ILI PO3BUHEHHX KpaiH
BXKe JII0Th CTaHIApTH MPO30pOCTi (piHaHCOBOI iHpopMamii y dopmi TpONCypH
«KnowYour Client (Customer)» (KYC), npuHummm sKkoi, cepea iHIIOTO,
3axnaneHi y Copoka pekomeHnmamisx ['pymu 3 po3poOku (iHAHCOBHX 3aXOiB
6opotsou 3 BimmuBamuaM komtie (FATF) Big 25 Bepecus 2003 poky a Takox
Hupextui €pomnelicskoro [Tapnamenty ta Pagu 2005/60EC npo 60opoTs0y 3
BiIMHBaHHAM KOWITIB Bif 25 xoBTHs 2005 p.[1] BixmnoBigHo cr0ro/iHi Bce Oibiie
KpaiH 3ampoBapKylOTh a00 TOTYIOTBCS IO 3alpOBa/UKEHHA IyOJiYHOTO
PO3KPUTTS KiHIIEBUX BJIACHHKIB Oi3HECY.

25 mucronana 2014 poxy HaOyB unHHOCTI 3akoH Ykpainu «IIpo BHeceHHS
3MiH 70 JAESKUX 3aKOHOJABYMX aKTiB YKpaiHM MO0 BHU3HAYCHHS KiHIIEBUX
BUTO/IO0JICPKYBAUIB IOPUAMYHUX OCi0 Ta myOmiunux apisuiey Ne 1701-VII.
Binrak, iHpopMallito Ipo KiHIEBHX BIACHUKIB YCiX YKPATHCHKUX
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KOMIIaHill ONPUIIOJHEHO Ha €IUHOMY AEPKaBHOMY IOpTaji BIAKPUTUX JaHUX. 3
MM KpOKOM YKpaiHa npHenHanach 10 I'nobanbHOro peectpy 6eHedi- LiapHUX
BJIACHHUKIB - iHimiatiBu Transparency International oo cipusieas po3opocri i
3ano6iranns kopynuii. TakuMm uuHOM, YKpaiHa cTana OfHi€l0 3 KpaiH-lifepiB y
po3kputTi iHdopMmamii mpo OeHediliapHUX BIACHHUKIB cepea  KpaiH, 10
BIIPOB/KYIOTH [HIIIaTHBY MPO30POCTi BUOOYBHUX rairy3eil. MeTo NpUHHATTS
3akoHy OyJ0 CTBOPEHHS TPO30PHX CTPYKTYp BelIeHHs Oi3HECy Ta BJIACHOCTI,
3armo0iraHHs Ta MepelIKoPKaHHs Jieraiallii J0X0/1iB, OTPUMAHUX HE3aKOHHUM
LUISIXOM, 3MEHIICHHS PiBHS KOPYIIIIT TOIIO.

He o6Giiinutocs i 6e3 TpaauIiiiHOT MOHATIHHOT MIyTaHWHU. 3a3HAYCHUI
3aKOH BH3HAUMB MOHATTS «KIHIEBHH BUTOJOOJEPKYBauw», SKAM BBAKABCA
BJIACHHK, IO BOJOJi€ OUMbII 5K 25% CTAaTyTHOrO KamiTairy abo TroJiociB I0pH-
IAYHOI 0COOM, a TaKOXX Ma€ MOKIMBICTh HE3aJE€KHO BiJ TAKOrO BOJIOIiHHSI
3IICHIOBATH BHPIIIAJBHUI BIUIMB HAa YIPABIIHHS Ta TOCIOAAPCHKY isUIbHICTH
ropuauaHoi ocobu. [Ipy boMy areHT, HOMiHAIBHUNA YTPUMYBad a00 MOCepeTHUK
IOJI0 TAKOTO IIPaBa He BBAKAECTHCS KiHIIEBUM BHIO00AEPKY- BaueM IOpPUINIHOT
0co0H.

3rinHo 3 3akoHoM I'ocnomapchkuif KoJekc YKpaiHU JONOBHEHO HOBOIO
crarTero 641, sxa 30008 s13al1a i IIPUEMCTBA IPUBATHOTO NIPaBa BCTAHOBIIIOBATU
CBOTO KIiHIIEBOI'O BUTOJOOJEPKyBaua, pErylIsIpHO OHOBIIOBAaTH 1 30epiratu
iHpopMaLil0 IPO HbOTO, BKIIOYAIOUU IACIOPTHI AaHi, Miclle NPO>KUBAHHS Ta
peecrpanuiitnuii Homep 00JIIKOBOT KapTKH IJIaTHHKA MOJATKIB (32 HAasiBHOCTI), Ta
Ha/IaBaTH ii IepKaBHOMY PEECTPATOPY y BCTAHOBIEHOMY 3aKOHOM IOPSIKY.

IIpu peectparii ropunuuHoi ocobu iHGOPMALiI0 PO CTPYKTYPY BIACHOCTI
3aCHOBHHUKIB, KiHIIEBOTO BHIOOJEp)KyBaua IpPEACTaBHUK IOPHUIUYHOI 0COOH
BKIIOYaTUME [0 peecTpauiiinoi kaptku. [lpm noganpmii 3MiHi  Bu-
rOI00/IepKyBadiB Ta/ab0 BIIACHUKIB 1CTOTHOI yuacTi IOpUIU4YHa ocoba 30-
00B’s13aHa IOAATH PEECTpPaLiiHy KapTKy PO BHECEHHS 3MiH O BiIOMOCTEH Mpo
IOPUANYHY 0CO0Y, SIKI MICTAThCS B €IMHOMY JIep)KaBHOMY PEECTPi IOPUANIHUX
0ci0 Ta Bi3UYHUX OCIO-TIANPHEMILIB.

TonoBHOIO HOBenor 3akoHY OYJO Te, IO Terep BiJOMOCTI IPO BUTOIO-
0JICP)KyBayiB Ta BIIACHUKIB ICTOTHOT y4acTi OyAyTh Y BiZKpUTOMY A0CTyIi B €JIP.
Panime B peectpi MoxHa Oyjno MOOAYUTH JIKIIE TOTOYHHUX 3aCHOBHHUKIB
(Y4acHHKIB) FOPHIUYHOI 0COOH.

OpHak, po6yieMH 3 BIPOBAPKEHHSIM CHCTEMH PO3KPUTTS OeHeditiap- HUX
BJIACHHKIB MINIPHEMCTB, BHHHUKIM BiJpa3y Iicisd NPUAHATTS 3aKOHY BiJ
14.10.2014 Ne 1701-VII. Tlo-mepme, yepe3 HEY3TODKEHICTh BHKOPUCTAHOI B
HBOMY TEPMIHOJIOTIi 3 TEPMIHOJIOTI€I0 IHIIMX 3aKOHOAABYMX akTiB. [lo-apyre,
Yepe3 HETOTOBHICTh A0 Li€l IpoLenypr IepKPeecTpaTopiB.

Tak, BU3HAUEHHS KIHIIEBOTO BUTOIOHA0YBaya, 0 MiCTHJIOCS B IIOYATKOBIH
penaxuii 3akony Bix 14.10.2014 Ne 1701-VII, cynepeunno nojaoxeHHAM 3aKoHy
Ne 1702-VIl, B sixoMy MICTHJIOCS TIOHSTTS «KiHIEBOro OeHedimiap- HOro
BJIaCHMKA (KOHTpoJepa)». Y MiACYMKY, ¥ CJ)HOTOMy 2015 Pani nosenocst
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BHOCHUTH 3MiHHU B 3aKOHOJABCTBO, YHi(hiKylOUM TEPMIHOJOTiIO: Tenep MoTpioHO
po3kpuBaTH came OeHedilliapHOro BIacHMKA (KOHTpOJepa), a HE BUIOJO-
HaOyBaua. BiamoBinHo, MiH’1OCTY JOBEJIOCS 3aTBEP/UKYBATH HOBI peecTpaiiniHi
KapTKu, OPMHU SIKUX HAOpanu YMHHOCTI Juiie S TpaBHs 2015 poky.

Kinueruit Oenediniapuuii BracHUK (KOHTpoisiep) - QisuuHa ocoba, sika
HE3aJIC)KHO BiJl (OPMAJBHOTO BOJIOJIHHS MAa€ MOXJIMBICTh 3iHCHIOBATH BH-
pillaNbHUI BIUIMB Ha YOpaBJIiHHSA a00 TOCIONAPCHKY MisUTBHICTH FOPUAUYHOT
ocobu OGesnocepenHbo abo 4epe3 IHIMIMX 0Ci0, MO 3IIHCHIOETBCSA, 30KpeMa,
HUISIXOM peaizailii mpaBa BOJIOAIHHSI a00 KOPUCTYBaHHS BCiMa aKTHBaMH 4H iX
3HAYHOIO YacTKOIO, NpaBa BHPILIAJIGHOTO BIUIMBY Ha (OPMYBaHHS CKIany,
pe3yNIbTaTH TOJOCYBAHHS, a TaKOK BUMHEHHS NPABOYMHIB, SKi HATalOTh MOX-
JIMBICTh BHU3HAYATH YMOBH T'OCHOIAPCHKOI MisTIBHOCTI, JaBaTH OOOB’S3KOBI /0
BHKOHAHHS BKa3iBKHM a00 BUKOHYBaTH (DYHKIIT OpraHy ynpaBiiHHS, a00 sSKa Ma€e
MOJJIUBICTh 3IIHCHIOBATH BIUIMB MUISXOM MNPSAMOTo abo0 OMOCepeIKOBaHOTO
(uepe3 iHmy GI3MUHY YM IOPUAUYHY OCOOYy) BOJIOMIHHA OJHI€I0 0CO00I0
caMOCTiiiHO a0 cHiIbHO 3 MOB’SM3aHUMU  (GI3MYHUMHM Ta/ab0 IOPUIUYHUMU
oco0aMU 4YacTKOI0 B IOpUAMYHIA 0co0i y po3Mipi 25 uu Oinblne BiJCOTKIB
CTaTYTHOTO KalliTaly abo IpaB roJjocy B IOpUANYHiH 0c00i.

ITpu npomy KiHneBuM O6eHediliapHUM BIaCHUKOM (KOHTPOJIEPOM) HE MOXKE
OyTu oco0a, sika Mae opMaibHe NMPaBo Ha 25 4yu OiiblIe BiCOTKIB CTATYTHOTO
KariTainy abo mpaB ToJIocy B FOPWAWYHINA 0CO0i, aje € areHTOM, HOMiHaJIbHUM
yTpUMyBaueM (HOMiHAJILHUM BIJIACHHUKOM) a00 € TiJIbKU IOCEPEIHUKOM IIOJO
TaKoro Mpasa.

TakuM 4MHOM, KiHLIEBUM OeHe]illiapHUM BIIACHUKOM (KOHTPOJIEPOM) MOKE
Oytu ¢diznuna ocoba, sika He 000B’A3KOBO BOJIOJI€ YACTKOIO Yy po3Mipi 25 um
Oinblie BiACOTKIB CTaTyTHOTO KamiTally KOMIIaHii, aje sKa Ma€ MOJKJIUBICTb
3MIHCHIOBATH BHUPIIIAIBHUI BILIMB HA YIIPABIIHHS 200 TOCIOAAPCHKY AisTIbHICTh
KOMIIaHil y croci0, BU3HAUYCHUH 3aKOHOM.

BinmoBigHo 10 3aKOHY BHTOZOOAEPXKYBad - IIe 0coda, Ha KOPUCTh abo B
iHTepecax sKoi MPOBOAMUTRCS (piHAHCOBa omneparlist. A KiHIeBUi OeHe]illi- apHUi
BJIaCHUK (KOHTpoJiep) - 1e (pizuuHa 0coba, sika He3alIekKHO Bix (HopMabHOTO
BOJIOJIIHHS Ma€ MOXIIUBICTh 3/IHCHIOBATH BUPILIAJbHHUN BIUIMB HA YIPaBIiHHSI
ab0 TOCMOAapChKY MisUIBHICTh FOPUAMYHOT 0coOM Oe3mocepeHb0 abo depes
IHIIHX 0cil.

Bimomocti mpo OGeHediliapHUX BIACHUKIB BaXJIMBI Ui JIEPXKABHUAX
CTPYKTYp 3 METOI0 NPOTHIIl: Jieramizamii KOIUTiB, OTPUMAHHX 3JIIOYHHHHM
UISXoM; () iHAHCYBAaHHIO TEPOPHCTHYHMX Ta IHIIMX 3JOYMHHUX OpraHi3amii;
HE3aKOHHOTO BUBEJICHHS KOIITIB 338 KOPJOH.

Indopmariss mpo kiHmeBoro OeHediliapHOTO BIAaCHUKAa MICTUTBCS Y
€IMHOMY AEpXKaBHOMY pPEecTpl IOpUIMYHHMX ocid Ta ¢izuunHux ocidé - mia-
npuemiis. IIpu 3mini naHux iHdopmaris mpo e HOBHHHA Oynae TakoXX Haaa-
BaTHUCSI IePKABHOMY PEECTPaTOpy Ta BiANOBIIHUM YMHOM BinoOpaskatucs B €JIP.
Tak, BigmoBimHo no 3akoHy Bix 15.05.2003 p. Ne 755-T'Y «IIpo nmepxaBHY

peecTpaliio IOpUANYHUX 0ci0 Ta Gi3UYHUX 0ci0 - MANPUEMIIIBY, YIIOB-
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HOBaXKEHa 0co0a IiJANPHEMCTBA MOBMHHA HajaTH Uil BHeceHHA no €JIP,
30KpeMa, TaKy iH(popMalilo: MepeliK 3aCHOBHUKIB (yYaCHHKIB) IOPUIUYHOI
ocobu; iHpopMaLil0 Ipo KiHIEBOro OeHe(diliapHOrO BJIACHUKA IOPUIUIHOI
0co0H, y TOMY 4HCJIi KiHIIeBOro OeHe(il[iapHOro BlIacHUKA Ii 3aCHOBHHKA, SKILO
3aCHOBHUK - OpHIMYHA 0c00a; iH(popMalilo Npo CTIPYKTypy BIACHOCTI
3aCHOBHUKIB - IOPUIHMYHHX OCi0, SIKa 1a€ MOXKIIUBICTh BCTAHOBUTH (DI3UYHUX 0CI0
- BJIACHUKIB ICTOTHOT Y4acTi UX IOPUAMIHHX OCi0.

IcroTHa ydacTth - 1€ TpsiMe a0 OMoCepeaKOBaHE BOJIOJIHHS YaCTKOK Y
po3mipi 10 i Oinblne BifACOTKIB craTyTHOTo Karmitanmy (¢ouay), 10 i Oumbiie
BIJICOTKIB aKiiii abo mpaB rojocy B HOPHIUYHIN 0co0i, mpsamuii abo omoce-
pPEeAKOBaHUY BIUIMB Ha Hel.

HocTyn no BKka3zaHoi BuIle iHGopMarlii € BITKpUTUM A7 yCiX Qi3HUHUX Ta
IOPUIUYHUX OCi0, OpraHiB JepkaBHOI Biaju. 3a3HaucHa iH(OpMAIlis TOBUHHA
MICTHTH JIaHi PO TPi3BHUILE, iM s Ta Mo 0aThKOBI KiHIIEBOro Oe- HediliapHOTro
BJIACHUKA, KpaiHy TpOMAJSHCTBA, CEpil0 Ta HOMEp IAacIopTa TPOMaIsSHHHA
VYkpainn a0 macmopTHOrO JOKYMEHTa 1HO3EMI[s, Miclle MpPOKUBaHHS,
peecTpalliitauii Homep 00IKOBOT KApTKH IUIATHUKA TOJATKIB (32 HAIBHOCTI).

Taxoxx iH(popMallis IPo BONOJIHHSA KOPHOPATHBHUMHU IIpaBaMM IOBHHHA
MICTUTHCS B JieKJIapallisiXx Ipo MaiHOBHN cTaH YMHOBHUKIB. B cT. 46 3akony
VYkpainu Big 14.10.2014 p. Ne 1700-VII «IIpo 3amobiraHHs KOpymnuii» BHU3Ha-
4yeHuit oOcsr indopmauii, o Mifusarae AeKiIapyBaHHIO YHHOBHUKaMU. 30KpeMa,
mijuiArae  JekiaapyBaHHIO iHGopMamis [po IiHHI [amepd, akuii, iHmom
KOPIIOpaTUBHI IIpaBa, 110 HalexXaTh Cy0’€KTy AeKIapyBaHHA abo wieHaMm ioro
ciM’i, a Takox iH(popMalig Mpo IOpUAUYHI ocodu, KiHLeBUM OeHedili- apHUM
BJIACHUKOM (KOHTPOJIEPOM) SIKHX € Cy0’€KT JieKiIapyBaHHs a00 4JeHHU Horo ciM’i.
B nexnapanii moBuHHI OyTH 3a3Ha4yeHi HaliMEHYBaHHS KOXHOTO cy0’€KTa
rOCIOIapIOBaHHS, HOTO OpraHizauiiiHo-npaBoBa ¢popma, kox €JIP- [TOY, yactka
y CTaTyTHOMY (CKJIaJlCHOMY) KaIliTaji TOBapUCTBa, MiANPUEMCTBA, OpraHizalii y
TPOIIOBOMY Ta BiJICOTKOBOMY BUPa)KEHH.

Jnst TenekaHatiB Ta pagioCcTaHIii MapJaMeHT NPUHHSB JOIATKOBI BUMOTH -
BOHHU 3000B’s13aHi 3 2016 poky myOiiKyBaTH Ha CBOIX caitax iH(OpMAIlO PO
CBOIX KiHIIeBUX OcHedimiapiB Ta CTPYKTypi BiacHOCTi. KoxeH TenekaHan
3000B’s13aHuil MyOTiKyBaTH Ha caiiTi Taky iHpopMallito craHoM Ha 31 rpymHs.

Crni 3a3HaYMTH, 110 BU3HAUCHHS KiHIEBOrO OceHediliapHOro BIIaCHHKA
(KOHTpOIIepa) MO JOTHYHIH CTOCYETbCS HOKTPHUHU <(BHATTS KOPIOPATHBHOL
ByaJli», OCKIJIBKU OJTHi€T 3 XapaKTePHHX O3HAK SIKOi € BU3HAUCHHS KOHTPOITIOI0UOT
0co0H 3 MEeTOI0 BCTAHOBJICHHS ii BiIIOBINAIIBHOCTI 32 OOPTH KOPIIOpaIIii.

VY upoMy BHIAIKy HmeTbcs MpO HEOOXiTHICTH meHTI/I(blKaun KOHTPO-
TOI0U0i 0CO0H, fKa (PAKTHYHO Mae MOMIIMBICTH KOHTPONIO 1 THM CaMHM
BIUIMBATH Ha JisIBHICTh IOPHIAMYHOI ocobwm, uui Aii abo OGe3isnbHICTE MOTIH

CIIPUYHNHUTHU HEraTHBHI HaCJ'Ii,HKI/I pIRIG: ¢ IOpI/I,HI/IIIHO.I. OCO6I/I, BHaCJ'IiHOK qoro
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BUHHKIJIA CUTYallisl, 32 IKOT HEMOJKJIMBO 3a/I0BOJIHUTH BUMOTH KpeAUTOPiB [2, c.

99].

[TincymMOByIOUH, MOXHA 3pOOMTH BHCHOBOK IPO TE, IO PYX IO KOPIO-
paTuBHOI MPO30POCTI € BEIbMH MO3MTUBHUM Ha HUISXY SK IMEPEHIKOIKAHHS
Jieraizaiii JOX0/iB, OTPUMAaHUX HE3aKOHHUM IUISXOM i 3amo0iraHHs KOpYIIii,
(iHaHCYBaHHS  TEPOpPH3MY, TaK 1 BCTAHOBJICHHS  LUBLIBHO-IIPABOBOL
BIJITIOBI1aJIbHOCTI KOHTPOJIIOI0YOI 0COOH.

1. leonin B., Acaduux T. Macku ckunymo: Oi3Hec nokasy8amume peaibHux 61aCHUKIE.
Enexmponnuti  pecypc.  Peacum oocmyny: http://vkp.ua/ua/publications/articles/
maski_sbrosheny_biznes_budet_pokazyvatrealnykh_sobstvennikov/

2. Maxinuyx B.M. 3uamms kopnopamugnoi gyani: monozpagis. - Ieano-@pankiecwk,

2017.-165 c.

XomeHko M.M.

kaHOuOGam ropuduYHUX Hayk, doueHm Kaghedpu yueinbHo20 npaea
Kuiecbko20 HauyioHanbHoO20 yHisepcumemy imeHi Tapaca Llleg4eHka

PE®OPMA 3060B’A3AJIbHOIO NMPABA
®PAHL|IIi: OCHOBHI HOBENU

OcHoBHi HanpsMU pedopMyBaHHS (PaHIly3bKOTO JOTOBIPHOro IpaBa Oynu
Bu3HadyeHi 3akoHoMm “TIpo MonepHi3alLlilo Ta CHpOLIEHHS IPaBOBUX HOPM Ta
npouenyp y cdepi npaBocynas Ta BHyTpillIHiX ciipa” Big 16 mortoro 2015 p. [1].
BHeceni 3MiHH € He okpeMuMH monpaBkamu a0 LK, a equHUM MacuBOM HOPM,
cepel SIKUX € He JIMIIIe TPUHIUIIOBO HOBI, ajle i BXKe paHillle YNHHI HOPMH, & TAKOXK
BUKJIFOYHO TEXHIYHI 3MiHH.

Pedopmi 3000B’s13aIbHOTO TIpaBa MPUIUIIEThCS 3HAYHA yBara y (axosiit
(dhpaHIy3bKiit miTeparypi. 30KpeMa, iineTbes mpo gocuimpkeHas M. Jla- tina [2], ©.
Amncens, b. ®osapk-Koccona ta XK. I'ect [3], @. Teppe [4], . CTroddens-MyHka
[5], T. lllanTemi [6] Ta iH.

Hogi nonoxxenns 1K wabpanu yunHicTh 1 %0BTHsI 2016 p. Ta yBidfIUM 10
kuuru I K “TIpo pi3Hi crioco6u HAOYTTs BIACHOCTI”.

Posrnsiremo ocHoBHi HoBenu LK @pamiii.

Ixepena 30008’ s3aHb. 3rigHo 3i ¢T. 1100 [[K 3000B’s13aHHS BHHUKAIOTH 3
IOpUANYHUX [id, 0puandHux (akTiB abo Oe3mocepenHbo i3 3aKoHY. BoHu
MOXYTh BHHHUKATH 3 JOOPOBUIBHOTO BHUKOHAHHS a00 OOIISIHKM BHMKOHATH
000B’5I30K COBICTi y BiAHOLIEHHI iHIIIOT 0COOU.

OOirsiHKa BUKOHATH 000B’ 130K COBICTI y BigHOMICHH] iHIIOi ocobu (dp. “la
promesse d’exécution d’un devoir de conscience envers autrui”) omocepeakoBye
TpaHcopMallilo HAaTypaJbHOTO 3000B’s3aHHS B IMBUNbHE (HAIPHKIAA, SKIIO
OOp)KHHK 3a HATypaJbHUM 3000B’si3aHHSAM 3000B’s3aBCSi BUKOHATH a00 MO4YaB

BUKOHYBATH L€ 3000B’I3aHHS).
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Crarrst 1100 UK ®paniii € ogHiero 3 HeOararb0X MHCAHUX HOPM, sIKa
peryJroe HaTypalbHi 3000B’ A3aHHS.

VYxnanenns norosopy. o IIK BHeceHO psii HOBHX MOJIOXKEHb, SIKi pery-
JIOIOTH YKIaJAeHHs aoroBopy. Ilepmr 3a Bce Iie HOPMH IPO MEPETOBOPH OO
YKJIQJeHHS JO0TOBOPY, LIO 3aKPiMWIM NPUHLUNK, Ha SKUX BOHM IOBHHHI
IPYHTYBATHCS, - CBOOO/Ia TIEPErOBOPIB Ta 00OB’SI3KOBA BiAMOBIIHICTH BUMOTAM
nmobpocogicHocTi (cT. cr. 1112 - 1112-2 IIK).

UK He 3BijbHS€ y4yacHHKa MEPETOBOPIB BiJ BiANOBIAaIBHOCTI 3a 30UTKH,
3aBlaHi IHIIMM YYacHHKaM CBOIMH BHHHHUMH JisIMH Ha OyIb-iKiid cTafil
neperoBopiB. Pa3om 3 Tum a63. 2 cr. 1112 LIK nepenbayae, 1o BiAIKOIYBaHHS
30UTKIB, 3aBlaHUX Ha CTaJii NeperoBopis, He MOXKE MaTHU HA METi KOMIICHCALIil0
HEOTPUMAaHHS TUX JOXOJIB, SIKI OYIKyBaJUCS B pe3y/ibTaTi HEyKJIa- JEHOTO
JIOroBOpYy (Taka BiJNIOBiJANbHICTH Ma€ HENOTOBIPHY IPHPOAY, SKIIO JIMILIE
CTOPOHH IIEPEroBOPiB HE YKJIAIM MiX CO00K0 Yronay, L0 perIaMeHTye ix
BIJTHOCHHU TIPH BEJICHHI IIEPErOBOPIB).

Ho 1 xoBtHs 2016 p. IIK ®panuii He MiCTUB NMOJIOXKEHb PO 0depTy Ta
akuent. Hapasi Bignosiani npaBuia nependadeni cr. cr. 1113-1122.

UunHa pepakuis LIK ®panuii nependayae MOXKIUBICTD YKJIAJCHHS MaKTy
TPO HAJIAHHS MEPEBAKHOTO MpaBa. MIeThest PO T0rOBIp, 3a AKMM CTOPOHA, SKILO
BOHA BUPILIUTG YKIIACTH JIOTOBIp, 3000B’A3y€ThCs B IIEPILY YEPTy 3allPONOHYBATH
3pobutu e 6enediniapy (a63. 1 cr. 1123 LIK).

B a63. 2 ct. 1124 11K 3a3Ha49a€THCS IPO OITHOCTOPOHHIO 06iLI$IHI<y - JIOTOBIp,
3a SKUM OJTHA CTOPOHA, SIKa JIa€ 061H${HKy, HaJae iHmii cropoHi (OeHe- (1)1u1apy)
NpaBO Ha YKIAACHHS IOTOBOpPY, BCi ICTOTHI YMOBH SIKOTO BHM3HAueHi 1 s
YKIIQJISHHS IKOTO He BHCTadae JIMIIe 3roau OeHediniapa.

Tlopymensst nakTa Mpo MepeBakHE NPaBo y BUIAJKY YKIaICHHS 10TOBOPY
3 TPETHOIO 0cO00I0 HAZTae 6eHe¢)1Luapy MPaBO BUMAaratu BIIIH.IKO,ILYBaHHH 30HTKIB.
Sxmo Tpers ocoba 3HaNma TMPO iCHYBaHHS MakTa Ta Mpo Hamip OeHedimiapa
CKOPHCTATHCSl CBOIM MpPaBOM, OCTaHHIM BIpaBi BHMaraTH BU3HAHHS LLOTO
JIOTOBOPY HeNifiCHUM a0o TepeBelieHHs Ha cebe mpaB Ta 00OB’SI3KIB TPETHOI
ocobH B yKIaleHOMy aoroBopi. BomHouac Tperst ocoba Mae mpaBO NMHUCEMOBO
BUMaraTH Bij OeHediliapa MiATBEPIUTH B PO3YMHHI CTPOK, BKa3aHHH I[i€l0
0c00010, HAsIBHICTB MaKTa PO TepeBaKHe IPaBO Ta HaMip HUM CKOPUCTATHCS.

Hiiicuicte morosopy. IMomepenus penmakigisi cr. 1108 LK ®panuii mne-
pendavana YOTHPU YMOBH JAIHCHOCTI AOroBOpY: 1) 3roza CTOPOHH, IO MpHHMae
Ha cebOe 3000B’s3aHHA; 2) ii 34aTHICTH yKJIaJaTH AOTOBIp; 3) BH3HAYEHICTh
00’€eKTa, 10 CKJIAae 3MicT 3000B’s13aHHsI; 4) 3aKOHHA ITiICTaBa 3000B’ A3aHHS.

Uunna pepakuis cr. 1128 IIK 3akpiruiroe Tpu ymMOBH, HEOOXimHI uist
niiicHocTi morosopy: 1) 3roga crTopiH; 2) X 3HaTHICTH yKIagaTd JIOTOBip; 3)
3aKOHHUI Ta BU3HAUCHHH 3MICT.
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Taxum uunoM, LIK @paniii BiTMOBHUBCS BiJl IHCTUTYTY Kay3H. 3a3HA4UMO,
Mo (paHIy3bKe IPaBO 3AJIUIIANIOCST YU HE €IUHUM Cepell 3apyOiXHUX CUCTEM
paBa, sKe Iependayano Kay3y - MifICTaBy 3000B’ I3aHHs.

Kay3a sk cy0’ekTHBHa MiJCTaBa JOTOBOPY 3yMOBIIOBaJNa HEOOXiIHICTH
JIETaJIBHOTO JOCIIHKEHHSI 0COOMCTUX MOTHBIB, 1[I0 BU3HAYWIIN 3rOAY CTOPiH IPH
YKJIJICHHI JOTOBOPY. 3Ba)KalOUM HA BiJICYTHICTh B LUBIILHOMY TIpoLieCi cTail
JIOCYJTIOBOTO PO3CIITYBaHHS Ta pealbHOI MOMJIMBOCTI JOCTITUTH Cy0’€KTHUBHI
MOTHBH CTOPIH BiJINOBIJHOTO MPABOBIIHOIICHHS, BI/IMOBA BiJl IHCTUTYTY Kay3H
BOAUYa€eTHCS a0COJIFOTHO BUIPABIAHOK0.

Bimnosigao o cr. 1142 1K ®paniiii HaCHIBCTBO € MiJCTABOIO IJIsl He-
JUHCHOCTI HE3aJIe)KHO BiJl TOrO, 4Yd OyJI0 BOHO 3aCTOCOBaHO CTOPOHOK a0o
TpeThO 0co00r0. BojaHOuac morpo3a BHKOPUCTAHHS MPAaBOBHX 3aco0iB HE
BBa)Ka€ThCS HACHJIBCTBOM, KPIM BHIIQIKIB, KOJIM TaKi 3aCO0M BUKOPUCTOBYIOTHCS
JUIs 1HIIOT METH, HDK BOHM NpHU3HAuUeHi, ab0 KOJM Ha TpaBoOBi 3aco0u
MIOCHJIAIOTHCS 200 IX BUKOPUCTOBYIOTH ISl OTPUMAaHHS OYEBHIHO 3HAYHOI BUTOIH
(ct. 1141).

Crattst 1143 LIK BU3HaYa€e HaCHJILCTBOM BHIIQJIOK, B SIKOMY OJIHA CTOPOHA,
3JI0BXKUBAIOYH 3aJIEKHUM IOJIOKEHHSIM 1HIIOI CTOPOHM, NPUMYNIYe 11 NpUHHITH
3000B’s13aHHS, AKE 1151 CTOPOHA He NpHiiHsIa 0, He 3HAXOASUUCH Y BiIOBIIHOMY
Ba)KKOMY IIOJIOXKEHHI, Ta OTPUMYE 3 LIbOI'O 3HAUHY BUTOAY.

B KOHTEKCTI BUKIAJEHOTO 3a3HayMMO, 10 BignosigHo ao cr. 1171 LK
Opannii B J0roBopi NpHeAHAHHS OyAb-sKa yMOBA, IO CTBOPIOE CYTTEBUH
JucbanaHc MiX IpaBaMH Ta OOOB’SI3KAMHU CTOPiH JOTOBOPY, BBaXKA€ThCS He-
HANMCAaHHOIO. 3a3HAauuMO, L0 B O3HAYCHOMY KOHTEKCTi HAeTbcs came Ipo
HeHanmucanHicTs (pp. «non écrite»), a He MPO HEYKIAJAEHICTh, HIKYEMHICTB,
HefilicHicTh Tomo. 3a3Hauumo, mo LK ®panuii 1oBosi yacTo onepye NOHATTAM
“HeHanmucaHHICTB” (CT. cT. 479, 900, 900-8, 1078-1, 1170, 1171, 1184, 1231-5,
1245-14, 1343-5, 1792-5, 1831-5, 1843-5, 1844-1, 1844-10, 1873-6, 2314, 2348,
2372-3, 2372-5, 2422, 2488-3, 2488-5).

3mina ymMoB soroBopy. BixnosigHo 1o cr. 1193 1K goroBopu MoxyTh OyTH
3MiHeHi abo BigMineHi (¢p. “révoqués”) mmiie 3a B3aEMHOIO 3TOJ0I0 CTOPiH a0
Ha MiJICTaBax, sIKi TOMyCKAIOTHCS 3aKOHOM.

Crattst 1164 11K nepenbauae, 10 y paMKOBHX JOTOBOpaxX MOKIJIMBA 3ro0Jia
o Te, IO IliHa HaJJaHHs OyJe B OHOCTOPOHHBOMY MOPSIAKY BU3HAUEHA OJHIEIO
3 WOro CTOpiH, Ha SKY IMOKJIaJaeThcsl 0OOB’SI30K OOIpyHTYBAaTH ii po3Mip y
BUITAJKY CIIOpPY. 3JOBXMBAHHS NPU BCTAHOBJICHHI I[IHW B O3HAYEHOMY BHIIE
BUITAJKY HAJIa€ MOTEPIIii CTOPOHI MpaBa 3BEpHEHHS A0 CyIy 3 BHMOTOIO IIPO
BIIIIKOIYBaHHS 30UTKIB Ta CIUIATy MPOIEHTIB, a Y BUHATKOBUX BHUIAAKAaX - IPO
pO3ipBaHHS JOTOBODY.

Crarrsa 1165 LIK Takox nepenbadae, 0 y JOTOBOPAX PO HAJAAHHS MOCIYT
3a BIJICYTHOCTI 3r0JH CTOPIH [0 MOYaTKy HOro BUKOHAHHS I[iHA MOXe OyTu
BU3HAYEHA KPEAUTOPOM, HA SKOTO MOKIAJA€Thcss 00O0B’S30K OOIPYHTYBaHHS ii

po3Mipy.
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Takum unHOM, LK ®paHIii gomyckae HasBHICTh y JOTOBOPI YMOBH PO
OJIHOCTOPOHHE BU3HAYCHHS Ta 3MiHY I[IHH JIOTOBOPY, ajie 0OMEKYE KOJO TaKHX
JIOTOBOPIB Ta HE JIONYCKA€ OJHOCTOPOHHE BH3HAYCHHS Ta 3MiHY IHIIUX YMOB
JIOTOBODY.

Hepniticuicts. Bigmosigno mo cr. 1178 K HemiiicHICTh OroBOpY BH-
3HAETHCS CYZIOM a00 3a CITIIBHOK 3T0JI0K0 CTOPIH.

Bimnosigao mo a63. 2 cr. 1178 LK ®panuii HemiiicHuit morosip (¢p.
“contrat annulé”) Bu3HAYAETHCST TAKKUM, 110 HIKOJIH HE iCHYBaB.

[IpaBoBMM HacHiKOM BU3HaHHs JnoroBopy HemiicHum IIK ®panuii Bu-
3Ha4yae pecTUTylito (a63. 3 cr. 1178).

HesanexxHo Bix BUSHAHHS JIOTOBOPY HEAIHCHHUM, MOTEpITiJIa CTOPOHA MOXKE
BUMaraTH BiAIIKOAYBaHHA 30MTKiB 3a @paBUJIaMU HEIOTOBipHOI Bixmo-
BifanbHOCTI (a03. 4 ct. 1178).

IIK po3pi3Hsie abcoIOTHY Ta BiIHOCHY HeJlicHicTh foroBopy. HenilicHicTh
€ abCOJIOTHOIO, SIKIIO MOpYIIEHa HOpMa Ma€ Ha METI OXOpPOHY CYCHiIbHUX
inTepeciB. HeniliCHICT € BiHOCHOIO, SIKIIO MOPYIICHA HOpMa CBOEIO €JMHOIO
METOI0 Ma€ 3aXUCT IPUBATHOTO iHTEPECY.

ITpo abcomoTHY HenilicHiCTh MoOxe OyTH 3asBICHO OyIb-IKOIO 3aiHTe-
pecoBaHOl0 0Cc00010, a TAaKOoX IMyOJIIYHMM MiHicTepcTBOM. BoHa Moxe OyTu
HOJI0JIaHa MiATBEpIXKEHHsIM poroBopy (cT. 1180). Ilig «miaTBepAXKEeHHS AOro-
Bopy» LIK @panuii po3ymie axT, 110 onecepeaKOBYe BiIMOBY BiJ] IOCHJIAHHS Ha
HENIHCHICTh JI0rOBOpY ocoOH, sika Morya O ne 3poOutu. Takuil akT MOBHUHEH
MIiCTHTH iH(OpMaIi0 Tpo mpeaMmeT 3000B’sA3aHHS Ta JedeKT JTO0TrOBOpY.
TlinTBepKeHHST MOXXE CIiyBaTH JIMINE MICHIS YyKIaJeHHsS aoroBopy. oOpo-
BiJIbHE BUKOHAHHS JIOTOBOPY 0CO00¥0, sIKa 3HAE MPO HEAINCHICTD, TPUPIBHIOETHCS
no miarBeppxeHHs (cr. 1182).

IIpo BiAHOCHY HEIIMCHICTH MOXKE 3asBHUTH TIJIBKH Ta CTOPOHA, HA 3aXUCT
KO CHPSIMOBAaHWH 3aKOH. BiJHOCHa HENICHICTH TaKOX MOXe OyTH IOJoJaHa
MiATBEPIHKEHHSM JJOTOBODY.

SIKII0 Ha BUMOTY MpPO BiIHOCHY HEIIMCHICTH Ma€ MpaBO JCKiIbKa Mpa-
BOBOJIO/ILIBIIIB, BiJIMOBA OJTHOTO 3 HUX HE MEpeurkopkae aism pemtH (ct. 1181).

Trnymadyenus gorosopy. Bigmosigno mo a63. 1 cr. 1188 1K TirymadeHHs
JIOTOBOPY OBMHHO 3AiHCHIOBATHCS MEPI 3a BCE BUXOASYH 13 3arajJbHOrO HAMipy
CTOpiH, 0e3 mepeBaru OyKBaJILHOTO 3MICTy BHCIJIOBIB. 3rigHo 3 a63. 2 cr. 1188
SKIIO TaKUH HaMip He MOe OYTH BUSIBIICHUI, TOTOBIp TIIyMauUThCS BiANIOBIIHO
JI0 TOTO 3MiCTy, SIKMH OM HOMy Hajana po3yMHa JIIOAMHA, IO 3HAXOIUTHCS Y
noJiOHiM cuTyaii.

3HauHMi iHTEpec cTaHOBUTH IpaBuio cT. 1190 1K, sike BCTaHOBIIOE, 10 Y
pa3i CyMHIBY DOTOBIp Ha BUIBHO Y3rOJDKEHHX CTOPOHAMH YMOBAX TJIyMAadHMThCS
HPOTH KPEAUTOPA Ta HA KOPHCTH OOPIKHHKA, a JOrOBIP MPUEIHAHHS - IPOTH TOTO,
XTO HOro 3amponoHyBaB. TakuM YHHOM, IpH TiayMadeHHi fqorosopy LK ®panmii
HAJIa€ MepeBary He ciadkii CTOpOHi 30008’ I3aHHS -
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KpeauTopy, a OopkHHKY. O3HaueHe MOJIOKEHHS MOXKHA TOSICHUTH BHKIFOYHO

HAIIOHATbHUMU IPAaBOBUMH TPAUILISIMH.

KpazikoncTpykuii. Ha BigMiHy Bif nepeBaxxHOi OLIBIIOCTI €BpONEHchKUX
koaudikaiiii, ppaniy3pkomy LK Biomi KBa3iKOHCTPYKIIi.

Bimnosigao mo a63. 1 ct. 1300 IIK kBasigoroBopamu € aGCONIOTHO JO-
OpOBLIBHI [Ii1, SIKi MOPOKYIOTH 3000B’ I3aHHS TOTO, XTO, HE MAIOYH Ha II¢ MpaBa,
OTPUMAE 3 HHUX BHUIOJY, a iHOII 3000B’s3aHHs 0COOHM, IO X BUMHMIA, MEpPE]
1HIIIOI0 0CO00T0.

o Toro x, B a03. 2 cr. 1300 LK mepenbaueHi BUay KBa3iOTrOBOPIB, IS
SIKMX BCTAHOBJICHI CIIELliaJIbHI MTPaBUIIa - BEJICHHS CIpaB, O€3MiICTaBHUI TIATIX
Ta Ge3mizcTaBHe 30araucHHs.

3asznayumo, wo o0OHUM 3 OCHOGHUX pe3yTbmamie nposedenoi pegopmu
@panyysviozo 0o2ogiprozo npasa € exmoyenns 0o LK 3acanvuux nonosicens npo
30006 ’33aHHs, SKI 6nepuie 3aKpinieni y KoOupikoganomy akmi 6 skocmi €0uHol
2pynu HOpM.

OcHosHuMU pe3yabmamamu npogedenoi peghopmu @panyy3pko2o 0020-
8IPHO20 Npasa € KOHYenmyaivbha 8iomMoea 6i0 Kazyicmuuynoeo xapakmepy 6a-
eamvox Hopm LK. 3oxkpema, oo mexcmy LK @panyii 6ynu exnoueHi wucieHui
Oeiniyii ma 3a2anbHi NONONCEHHS 0N Y020 MACU8Y YUBLIbHO-NPABOBUX
IHCMUmMyYmis.

OO0Hi€ 3 OCHOBHUX 0COOIUBOCMEN NPOBEOEHO pedhopmu € NiOSUWEeHHS
pisHsa abcmpakyii npasosux Hopm. OCMAHHE € Oe3YMOBHUM CBIOYeHHAM 307u-
JICEHHS PPAHYY3bKO20 NPABA 3 IHUUMU EBPONEICOKUMU NPABOSUMU MPAOUYIAMY -
neput 3a 6ce, 3 HiMeYybKoI0.
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kaHOudam ropuduyHuUX Hayk, doyeHm, doyeHm
Kaghedpu yueinbHo20 npasa ma npoyecy
JIbgiecbK020 HayioHanbHO20 yHieepcumemy iMeHi
leana ®paHka

BIAOMOCTI NPO TOBAPUCTBA 3
OBMEXEHOIO TA AOOATKOBOIO
BIAMNOBIAANBHICTIO TA BHECEHHA 3MIH 10
HUX

BimoMocTi, 1O CKIAJAI0Th 3MICT CTATYTy TOBapHUCTB 3 OOMEXCHOIO Ta
JTOJIATKOBOIO BiJIMOBIAaJIbHICTIO, TOIUISIOTHCS HA BHU 32 PI3HUMHU KPUTEPIiSIMH.

Cratyt T30B 3a kputepieMm 000B’13KOBOCTI MiCTHTBD JIBa BHIU BiJOMOCTEH:
000B’s3K0BI (IIOBUHHI BXOJWTH JO 3MICTy CTaTyTy) i (akynbTaTHBHI (MOXYTh
OyTH BKIIFOUEHI JI0 HHOTO).

VY cBoto yepry, 000B’s13k0BI Ta (aKyIbTaTHBHI (HEOOOB’A3KOBI) BiJOMOCTI
CTaTyTy MOIUIAIOTHCS 1IIe Ha TIEBHI ITiIBU/IN.

Taxk, 3anexxHo Bia ctarTi 3akoHy YKpainu “IIpo ToBapucTBa 3 00MEXEHOIO
Ta JIOJIATKOBOIO BiANOBiJaNbHICTIO” OOOB’S3KOBI BiOMOCTI CTAaTyTy MOXKHa
MOJUINTH Ha BiJIOMOCTI, 10 MicTuTh cT. 11 3akony “Crartyr ToBapucTBa”, Ta
BiZIOMOCTI, nepeadaydeHi iHIIUMHU HOTO CTaTTAMH.

BignosigHo 1o 4.5 cr. 11 3akoHy y cTaTyTi TOBapHCTBa 3a3HAYalOThCS
BiZIOMOCTI 1pO:

1) mnoBHe Ta ckopoucHe (3a HasIBHOCTI) HAMEHYBaHHS TOBapHCTBA;

2) OpraHM YIpaBIiHHSI TOBapUCTBOM, iX KOMIICTCHI[S, HOPSIOK INpHU-
HHATTS HUMU DillICHb;

3) HOpsIOK BCTYITy 0 TOBAPUCTBA Ta BUXOAY 3 HBOTO.

Ho o0060B’s3k0BUX Bigomocteil craryry T3OB, nepenbaueHux IHIIMMH
CTaTTSAMU 3aKOHY, Tpeba BiHECTH BiIOMOCTI Ipo:

- TOPSIOK YIpaBliHHS TOBapHUCTBOM (CT. 5 4.l m.1) - mpaBo ydacHHKIB
Oparu ydacTe B YHpaBIiHHI TOBAapUCTBOM Yy TOPSAKY, MependaueHoMYy IHUM
3aKOHOM 1 CTaTyTOM), Y TOMY YHCJIi, TIOPSIOK MPOBEAEHHS 3arajibHUX 300piB (CT.
33 u.1);

- po3Mip IOAATKOBOi BIAMOBIZAaJBHOCTI YYACHUKIB TOBapuCTBa 3 MO-
JTATKOBOKO BiJMOBiAabHICTIO (CT. 56 4.1).

AHai3 UX HOBOBBEICHb Ja€ IMiJCTaBU 3pOOMTH BHCHOBOK IIPO T€, LIO i3
HaOpaHHSM 4YMHHOCTI 3akoHOM Ykpainum “IIpo ToBapuCTBa 3 OOMEKEHOI Ta
JIOJIATKOBOKO Bi/IMOBIAJIGHICTIO” BiAnaia HEOOXIJHICTH y BHECEHHI 3MiH [0
CTaTyTy TOBApHCTBA, SKi OYJIM TMOIIMPEHUMH HA MPAKTULI IO HOrO MPUUHSITT.
30Kkpema, y 3B’SI3KY 13 BUKIFOUCHHSIM 13 000B’I3KOBHX BIJIOMOCTEH
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craryty iH(opMallii npo 3aCHOBHUKIB Ta YYaCHHKIB TOBApUCTBA 3 0OMEKECHOIO
BIJIMIOBIIaJIBHICTIO, HEMA€E€ HEOOXIAHOCTI MOCTIHHO BHOCHTH 3MIiHHM JIO CTaTyTy
yepe3 3MiHY CKIIa/ly YYaCHHKIB TOBapHCTBA.

@dakynbTaTUBHI BIJIOMOCTI CTaTyTy TOBapuCTBa 3 OOMEKEHOI BiJINOBI-
JTAJIBHICTIO 32 1X CIHIBBIAHOIICHHSAM i3 ITOJIOKEHHSIMU 3aKOHY MOXYTh OYTH JIBOX
MiABUJIB: A0AATKOBI (MPSIMO HE BCTAHOBIICHI 3aKOHOM) Ta aJbTEPHATUBHI (iHII,
HDDK BCTAHOBJIEHI 3aKOHOM). 3a CBOIM XapaKTepoM JO0JAaTKOBI (paKyIbTaTHBHI
BIJIOMOCTI CTaTyTy TOBAapHCTBa € HPOSIBOM aOCOJIOTHOI AWC- MO3UTHBHOCTI Y
LIUBIILHOMY IpaBi (MOXJIMBICTb JUI YYacCHHUKIB TOBapUCTB CaMOCTiiiHO, Ha
BJIACHUHM pO3CYH, BCTAHOBIIIOBATH TIIpaBWjia IOBEAIHKH, L0 pPETYIIOITh
BITHOCHMHU MDK HHUMH); aJIbTepPHATHBHI ()aKyJbTaTUBHI BiZIOMOCTI HajeXaTb IO
IPOSBY BIAHOCHOI JUCIO3UTHBHOCTI (MOXIMBICTH Ul y4YaCHHUKIB TOBapHCTB
00paru ab0 3MiHUTH OZHE i3 MPaBUJI MOBEIiHKH, BCTAHOBJICHUX 3aKOHO/IaBLEM).

I3 GesnocepenHbOro BUBUEHHS MOJOXKEHb 3akoHy “IIpo ToBapuctBa 3
00MEKEHOIO Ta JOJATKOBOIO BIAMOBINANBHICTIO”, BUSBICHO OJM3BKO IBaILSTH
JIOJJATKOBUX (PAaKyJNbTaTUBHUX (HE BCTAaHOBJICHUX 3aKOHOM) BiJJOMOCTEH, SKi
MOX€E  MICTUTH  CTaTyT TOBapuCTBA 3  OOMEXKEHOW  (IOJaTKOBOIO)
BIJIMOBIAJIBHICTIO. 3 TOMIK HHX BapTO BHIUIUTH BIJOMOCTI MpO: CKIaj
3aCHOBHUKIB Ta YUACHHKIB; PO3MIip YAaCTOK KOXKHOTO i3 YUaCHHKIB, PO3Mip, CKJIa]
Ta MOPSAIOK BHECEHHS HUMH BKJIQJIiB; JO/IATKOBI MpaBa Ta 000B’S3KH yYaCHHUKIB
TOBApHUCTBA; JOJATKOBHHA CTPOK JJISl TOTAIICHHS 3a00proBaHOCTI i3 BHECCHHS
BKJIaJly y CTaTyTHHUI KaIliTajl MpU CTBOPCHHI TOBApUCTBA; IiJICTABH Ta MOPSIOK
BUKJIFOUEHHS 13 TOBAapHCTBA, JOJATKOBI THTAaHHS, BIIHECEHI 10 BHKIOYHOT
KOMIIETEHIIIT 3aralbHUX 300piB; YTBOPEHHS HAMIIOBOI pajay; KOJIETiaIbHUN Ta
KUTBKICHHH CKJIal BUKOHABYOTO OpPraHy; OCOOJIMBHH TOPSAOK HaJaHHS 3rOAU
VIIOBHOB2)KEHMMH Ha T€ OpraHaMH TOBapuCTBA HAa BYMHEHHS 3HAYHUX
MPaBOYMHIB; TOPSIOK HaJaHHs 3r0J¢ Ha BUMHEHHS IIpa- BOYHHIB, IOJ0 SKUX €
3aiHTepPECOBAHICTh Ta 1HIIII.

Moo anbTepHATUBHUX (PaKyJIbTATHBHUX BiJIOMOCTEH CTAaTyTy TOBapHUCTBA
3 00OMEXCHOI0 BiIMOBIJAIBHICTIO, TO IX BCTAHOBJICHO Oibilie ABaAUATH. [0 HUX,
cepes IHIIMX, HAJEkKaTh BIZOMOCTI MpO: IHIIWM CTPOK BHECEHHS BKJIALy IO
CTaTYTHOTO KaIliTaly HpU YTBOPEHHI TOBApHCTBA; iHIN CTPOKH BHECEHHS
JIOJJATKOBUX BKJIA/IB Ta MOXIIMBICTb BHECEHHS BKIJIAAiB 0e€3 JOTpUMaHHs
npornopuii IXHIX 4acTOK y CTaTyTHOMY KamiTani; iHIIMH HOPSIOK peastizamii
MEPEeBAXHOIO TMpaBa yYacHUKIB Ha TPUAOAHHS YacTKHM Ta BIJCYTHICTh
MEepeBaKHOTO MPaBa; iHIIMK CTPOK A BUXOY i3 TOBapHCTBA; IHIIUH CTPOK AJIS
BUIUIATH JUBIACHMIB, IHIIY KUIBKICTh TOJIOCIB, HaJEKHHMX Yy4YacHHKaM Ha
3araJibHUX 300pax; iHII CTPOK Ta CIOCiO MOBIJOMIICHHS MPO 3alUIAHOBaHY JIATy
NPOBEACHHS 3aralbHUX 300piB; iHIIE Micle NPOBEAEHHS 3aralbHUX 300piB;
iHmMH mopsnok  (OKpiM  BIIKPUTOTO TOJOCYBaHHS) NPUHHATTS pilllCHb
3araJbHUMHU 300paMM; IHINY KUTBKICTh TOJOCIB YYaCHUKIB TOBAapHCTBA,
HEOOXITHUX JUIA TPHHAHATTS PpillleHb 3arallbHAMH 300pamu (ajie He MEHIIe

O1ITBIIOCTI TOJIOCIB), KPIM PillicHb, SKI MPUIMAIOTHCS OJIHOCTANHHICTIO; MOJX-
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JIUBICTh KOKHOTO a00 OKpEeMHX 4ICHIB KOJICTIAIbHOTO BUKOHABYOTO OpraHy
JUSTH Bij iIMEHI TOBapuCTBa 0e3 JOBIPEHOCTI a00 MOKIIMBICTD YCIX UM OKPEMHX
YJICHIB BUKOHABYOTO OpraHy BUYMHATH il Biji iMeHI ToBapucTBa 0e3 TOBipeHOCTI
BUKIIIOYHO Pa3oM; MOKJIAIaHHS BHTPAT, TOB’S3aHUX 13 MPOBEACHHIM ayguTy
(iHaHCOBOT 3BITHOCTI 3a BMMOTOK) yYaCHHKa TOBapHCTBA Ha IHIIY 0CO0Y
(TOBapuUCTBO) TOMIO.

IMoxin BimoMocCTe# cTaTyTy TOBapHCTBa 3 0OMEXKEHOIO BiINOBIAAIBHICTIO
Ha 000B’s3KOBI 1 (hakynbTaTHBHI (HEOOOB’S3KOBI) Ma€ BaKJIMBE 3HAYCHHS JIJIS
MOJIAJIBIIIOTO BHECEHHS 3MiH JI0 HBOTO. 30Kpema, y pasi (PaKTHYHOI 3MiHH
BiJIOMOCTEH, 1110 HaJeKaTh 10 000B’A3KOBUX (HATPUKIIA, 11010 HAMEHYBaHHS
TOBAapHCTBA, HOTO OPraHiB YIPAaBIiHH], MOPSAKY BCTYIy OO TOBapuCTBA Ta
BHXOJy 3 HbOTO), 3arajibHi 300pH TOBapUCTBa 3 OOMEXKEHOIO BiIMOBIIATBHICTIO
MMOBHHHI BHECTH 3MIHHM JO CTaTyTy. 3MiHa (aKyJIbTaTHBHHUX BIiIOMOCTEH HE
CTBOPIOE HEOOXITHOCT] Y BHECEHHI 3MiH JI0 CAMOTO CTaTyTy.

Bin BimoMocrTeii, 0 MICTHTh CTaTyT TOBapUCTBa 3 OOMEKEHOIO BiJIOBI-
JaJbHICTIO, Tpeba BiIPi3HATH BiIOMOCTI €IMHOTO JIEP>KaBHOI'O peecTpy (Hajai -
€/IP) momo ToBapucTBa. 3MiHM JO CTaTyTy TOBapHCTBA 3 OOMEXEHOIO
BiJIMIOBIAATIbHICTIO 1 3MiHM 110 Bimomocteld €J[P mpo TOBapHCTBO HE TOTOXHI
MOHATTS. 30KpeMa, BHECEHHs 3MiH 10 Bijomocteid €/IP He 3aBXIu CynpoBo-
JDKYETHCSI BHECEHHSIM 3MiH JI0 CTATyTY.

3a CHiBBiIHOLICHHSM 13 BHECEHHSIM 3MiH JI0 CTaTyTy, 3MiHH JI0 BiIOMOCTeH
PO TOBAapHUCTBO 3 OOMEXKEHOK BIAMOBIJANBHICTIO, MmO MicTtarteess B €JIP,
MOJIJISIFOTHCST Ha TaKi, 110:

1) cynpoBOMKYIOTHCS BHECCHHSM 3MiH 110 CTaTyTY;

2) He noTpeOYIOTh BHECCHHS 3MiH JI0 CTATYTY.

Jlo mepmoi rpymy 3MiH y BiJOMOCTSX NPO TOBapUCTBO MOXKHA BiTHECTH
3MIHH II0J0:

- HallMEHYBaHHS IOPUAMIHOT 0COOH;

- Ha3BW OPTraHiB YIPaBIiHHS OPHITIHOT 0COOH;

- JaHi PO HAasBHICTH OOMEXEHb MIONO MPEACTABHHLTBA IOPUAWYHOI
ocoou;

- BIZIOMOCTI IpO 4JICHIB KEPIiBHUX OpraHiB, 30KpeMa, Ha3BH X 1Moca;

- BIJICOTKOBHI pO3MIp YaCTOK 3aCHOBHHKIB (YYaCHHKIB) y CTaTyTHOMY
KariTaii (3a HasIBHOCTI);

- BHUJI YCTaHOBYOTO JIOKYMEHTa.

Jo npyroi rpymy 3MiH HaJexaTh yci 1HII, HAPUKIIAI, 3MIHH OO CKIIaTy
3aCHOBHUKIB (YYaCHHKIB) TOBApHCTBa, MOTO MiCIE3HAXO/UKEHHS, BHIIB
TiSTBHOCTI, PO3MIpy CTaTyTHOTO KamiTamy i T.n.

3a KpHTEpieEM KIJIBKOCTI TOJIOCIB, HEOOXIMHUX JUIs BHECEHHS 3MiH [0
CTaTyTy TOBapUCTBa 3 OOMEKEHOK BiINOBIAJIbHICTIO, 3MIHH IO HBOTO MOJi-
JIAIOTBCSA Ha JBAa BHUIU, a caMme, sSKi BHOCSATH: OIHOCTAMHICTIO a00 OUIBIIICTIO
TOJIOCIB.

OIHOCTalHICTIO TOJIOCIB BHOCATH TaKi 3MiHHM JI0 CTaTYTY:
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Bigomocri nmpo ToBaprcTBa 3 00MEKEHOIO Ta JIOJATKOBOIO BiIMOBIIAIBHICTIO Ta BHECCHHS 3MiH 10 HHX

1) 3miHa MONOXEHb 1010 OOMEKEHHsT Ha 3MiHY CITiBBIIHOLICHHS YaCTOK
MiX yyacHUKaMHU (cT. 12 4.3 3akony);

2) 3MiHa CTPOKY JJIsi BHECEHHS BKJIAAy y CTATYTHHUH KaIliTan y 3B s3Ky i3
CTBOpeHHsM ToBapucTBa (cT. 14 4.1 3akony);

3) 3MmiHa CTPOKIB BHECEHHS JOAATKOBHX BKJIAJiB, BHECEHHS BKJIaIiB Oe3
NIEBHUX YYAaCHUKIB BHOCHUTH JIOJATKOBI BKJIAAM, BUKITIOYEHHS €Tally BHECEHHS
JIOAaTKOBHUX BKJIA/IIB JIUIIE THMU YYaCHUKAMH, SIKI MAIOTh IIEpEeBaXKHE MPaBo (CT.
18 4.7 3akony);

4) 3miHa TOPSAAKY peaiizamii MepeBaKHOTO TNpaBa YYaCHHKIB Ha MpH-
NOaHHS YaCTKH, 1HIIOTO MOPSJKY PO3MOJLTY BiAYYXKYBaHOI YacTKH (YaCTHHH
YacTKH) MK IHITMMH YYaCHHUKaMH, BiJMOBH BiJ] peai3allii mepeBaKHOTO MpaBa
YYaCHHKIB, BIJICYyTHOCTI TEPEBAXHOTO TMpaBa, HEOOXIAHOCTI TPOBEICHHS
HOIEePEIHIX IIePEroBOPiB M0N0 NMPOJAKY YACTKU 3 IHIIMMH ydyacHUKaMmHu (cT. 20
4.6 3akoHy);

5) BHKIIOUCHHS YMOBH IIPO HAsBHICTH 3TOAM IHIIMX yYacHHUKIB Ha BiJ-
Yyy)XeHHS yacTkH (il yacTHHM) Ta HaJaHHA 11 B 3acTaBy (cT. 21 4.2 3aKkoHy);

6) 3MiHa CTPOKY, IOPSIKY, PO3MIpy Ta CIIOCO0Y IPOBEICHHS PO3PaXyHKIB
3 YYaCHHUKOM, II0 BUXOJMTH i3 TOBAPUCTBA, a TAKOX MOPSAAKY BHOOPY CyO’eKTa
OLIIHOYHOI AisbHOCTI (cT. 24 4. 12 3akony);

7) 3MiHa KiJBbKOCTI TOJIOCIB YYaCHHKIB TOBapHCTBA, HEOOXiTHHUX IS
INPUMHATTA pillleHb 3arajlbHUMU 300pamu (ajle He MEHIIe OiIbLIOCTI ronociB),
KpiM pillleHb, sIKi IpuiiMaroThcs ofHOCTaliHICTIO (cT. 34 4.5 3akoHny);

8) 3MmiHa MopsAKY HAJaHHS 3rOJU Ha BUNHEHHS MPABOYMHIB, 100 SKHX €
3aiHTepECOBaHICTh (CT. 45 4.2).

B iHmmx BUMaakax BHECEHHS 3MiH JI0 CTaTyTy TOBapHCTBa 3 0OMEXEHOI0
Bi/IMIOBIANIbHICTIO BiIOYBAETHCS OUIBIIICTIO TOJOCIB YYaCHHUKIB, BCTAHOBJICHOKO
CTaTyTOM TOBapHUCTBA.

Amnaiz mosioxenb 3akoHy Ykpainu “IIpo ToBapucTBa 3 0OMEKEHOI Ta
JOJIATKOBOIO BiMOBIJaIbHICTIO” OO BiOMOCTEH, SIKi MiCTHUTH CTaTyT TO-
BapUCTBA Ta BHECEHHs 3MiH JI0 HUX, A€ MMiICTaBH 3pOOUTH BUCHOBOK IIPO iCTOTHE
PO3LIMPEHHS 00CSTY TUCIIO3UTHBHOCTI ISl 3aCHOBHHKIB Ta YYaCHUKIB TOBAapUCTB
MOPIBHSHO 13 momepenniM 3akoHoM “TIpo rocmomapchki ToBapuctBa”. Lls
JMCTIO3UTHUBHICTh Ma€ TaKi MPOSBH:

- 3MEHIICHO KiJIbKICTh 000B’I3KOBHX BiZIOMOCTEH CTaTyTYy;

- 3MEHIICHO KiNbKICTh BHIAIKIB OJHOYACHOTO BHECEHHS 3MiH 1O Bi-
nomocreit €/IP ta 1o craryry;

- 30UIBIICHO KIJIBKICTh BiIOMOCTEH, SIKUX HE BCTAHOBIIIOE 3aKOH, 1 BOHH
MOXYTb OyTH BKJIIOYEHI A0 CTaTYTy 3@ BiIGHUM BOJICBHSABICHHSM (BJIACHUM
PO3CYIOM) 3aCHOBHHKIB (YUaCHHUKIB);

- 30UIBIICHO KUIbKICTh BIJOMOCTEH, sSKi XO4Y 1 BCTAHOBJICHI 3aKOHOM,
OJIHAK MOXKYTh OYyTH 3MiHEHI 3aCHOBHUKaMH (Y4aCHHKaMH) TOBApUCTBA.
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dokmop rpuduqdHuUX HayK, doyeHm, doyeHm
kaghedpu yueinbHoz20 npaea Kuiecbkoz20
HayioHanbHo20 yHieepcumemy imeHi Tapaca
Llles4yeHka

AOrosIP AOPYYEHHA AK ®OPMA
PEANI3ALII KOPMOPATUBHUX MPAB

SIk BiOMO, JIOTOBIpHE TPEICTABHUIITBO BUHUKAE HA MiJICTaBl JOTOBOPY Ta
MOKE MiATBEP/DKYBATUCH JOBipeHicTI0. ToMy caMe IUMH JIOKyMEHTaMHu
BU3HAYAIOTHCS TIOBHOBAXKEHHS NIPE/ICTAaBHUKA, SIKi BiH 3000B’ I3aHUI BUKOHYBATH
YecHO, SAKICHO Ta cBoedacHo. OOCSAT IMX IMOBHOBaXEHL a00 OJHO3HAYHO M
KOHKPETHO OOYMOBIIOETBECS B JIOTOBOPI 4YM JOBIpEHOCTI, a00  OCTaHHI
BU3HAYAIOTh HAsBHICTh MpPEACTABHUIBKUX IMOBHOBAXEHb y HiToMy. B oc-
TaHHbOMY BHIAJKy, Ha HAall IOIJISAJ, MOXMJIMBI CKJIQJHOLI INPH BUPILICHH]
MUTaHHS TMPO BHXIiJ MPEACTABHUKA 3a MEXi HaJaHUX HOMY TMOBHOBAXKCHB,
OCKIJIbKM BOHHU HE € YiTKO BU3HAYCHUMH. 3 OIIISAY HA 16 MOXKYTh BUHHKHYTH
mpoOJieMH MOA0 TOTO, YW JIHCHO MPUHIMUIAN YHOBHOBAXYBaB Ha MEBHI il
MpeICTaBHKUKA, Yd Hi. BBaxkaemo, 10 TYT CIill BpPaxOBYyBaTH, YU JMisB MpPEa-
cTaBHUK JoOpocoBicHo. Tak, O. B. [I3epa 3 1pOro mpHBOJY HArojoulye, IO
MOBHOB&)KEHHS TMPEJCTABHUKA MOXYTh OYTH BH3HAYeHiI KOHKPETHO, HUIIXOM
nepepaxyBaHHs JOBIpeHUX HoMy Aiid, a0 B 3arajJbHOMY BHUIJIAMI, 3 IEepeaadeto
MPECTaBHUKY 3arajbHUX IMOBHOB)KEHb HA BUMHEHHS NPABOYHMHIB BiJ iMEHI
0c00H, Ky MPEACTABISIIOTh. Y I[bOMY BHIAAKY MPEICTABHUK MOYKE BUUHSITH
Oynap-siki 1ii, siki MIr OM BUMHATH caM TNPUHLOMIAI, SKIIO IX BYMHEHHS HE
CYNEpEeYnTh CYTHOCTI HPEICTAaBHUITBA Ta IiJCTaBaM HOro BUHUKHEHHS [l, c.
568-569]. bBesnepeuHo, TOAI BpPaxXOBYIOThCS 1 3aKOHOHABYI OOMEKEHHS
IiSUTBHOCTI TPEICTaBHHKA Ta MOXIIMBOCTI BYMHEHHS HHM THX Y I1HIIHX
MPAaBOYMHIB 200 IHIIMX IOPUIUYHUX i, & TAKOXK Oe3MmocepeiHi MeTa i mpaBoBi
HACJIIKH 30IHCHEHHS MPeICTaBHUIILKIX TOBHOBAKEHb.

3nificHeHHsT TOBHOBa)XKEHb IOJISITa€, HacaMmIiepell, Yy HAICKHOMY Ta
JNOOPOCOBICHOMY BHKOHAHHI JIOTOBOPY - YMOB, IO CKJIAJalOTh HOTO 3MIiCT.
Bigcryn Bim yMOB IOTOBOpY, 30KpeMa B YACTHUHI HAJaHUX MPEICTaBHHUKY
MOBHOB&)XK€Hb, BU3HAYEHUX JIOBipuTeNneM (NMPUHLUWIAIOM), SK IPaBUIO, HE
nonyckaeTbes. OHaK, MOXKe BHHUKHYTH CHTYAIIisl, KOJIU IPEICTABHUK HE B 3MO31
BUKOHATH JIOPYYEHHS BIAMOBITHO IO 3a3HAYCHUX YMOB JOTroBopy. Tomy
JOIYCKAETHCSI MOXKIIMBICTD BiJICTYITy MPEICTAaBHUKA Bil TOBHOBAXECHB, HATAHUX
JoBiputeneM (MPHHIMOANOM), NpUW JOTPUMAaHHI TaKUX YMOB: SKIIO 32
o0CTaBMHaMH CIIPaBU I1€ HEOOXIAHO B iHTepecax MPUHIHUIIANA, 1 IPEACTABHUK HE
MIT MTOTIEPE/IHBO 3aMUTATH HOTO a00 HE OJIepXKaB Y PO3YMHUH CTPOK BiAMOBI/I Ha
cBiif 3anut. [IpeacTaBHUK 30008’ 13aHUI MOBIAOMUTH NIPUHIKIIANIA IPO JOMYILICH]

BIJICTYIIH, SIK TIJIBKH 1€ CTaHE MOXJIMBO. Take MmoBigom-
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Jlorosip nopydeHHs sik hopma peaiizallii KOpIOpaTUBHUX [PAB

JIEHHsI HeoOXiiHe A1 TOro, 00 Yy pa3i BUMHEHHS IIPAaBOYMHY 3 BiICTYIIOM BiA
ITIOBHOB&)KEHb MOT0 BUKOHAHHS BBA)KAJIOCS HAJIC)KHUM. 3a BIICYTHOCTI OZHIET 3
Ha3BaHUX YMOB BCi HECHPHSTIMBI HACTIJIKH NPaBOYMHY MOKIANATH- MYThCS Ha
IIpeCTaBHUKA.

Sk 3a3Hauvae A. JI. lsmiok, 3000B’s13aHHS Ma€ BUKOHYBATHCS HaJEKHHM
YHHOM BiJIOBIIHO J0 3aKOHY, IHIIUX HOPMATUBHO-IIPABOBUX aKTiB, IOTOBOPY, &
3a BiJICYTHOCTiI KOHKPETHUX BHMOT 11010 BUKOHaHHS 3000B’s13aHHS - BiIMOBITHO
JI0 BUMOT, [0 y IEBHUX yMOBaX 3BUYAlHO CTaBISTHCS. ABTOD 3BEpPTaE yBary Ha
Te, 10 HaJIe)KHE BUKOHAHHS Iependadae BUKOHAHHS 3000B’A3aHHS HaJICKHUMU
cropoHamu (ct. 527 IK Vkpainu); moao HaJleKHOTO MpPEIMETa; HAICKHUM
crocobom (ctT. c1. 529, 531 LK Vkpainu); y HajexHi cTpoku abo TepMiHH (CT.
530 IIK Ykpaiuan); y nanexxuomy wmicui (ct. 532 K Vkpainn) [2, c. 92]. V pasi,
SIKIIIO HE BCi 3 BAMOT, BU3HAYCHHX 3aKOHOIABIIEM, 3a3HA4YCHI Y IOTOBOPI, BOHH, 32
3araJJbHIM MPaBHJIOM, BCE OIHO € OOOB’S3KOBHMH JUIA NpPEACTaBHHUKA, 1 iX
HEOOXIJTHO BpPaxOBYBaTH [UIs HENOMYIICHHS HETaTHBHHUX HACHTIJKIB JJIS BCIiX
VYaCHHUKIB TPENCTaBHULBKUX mpaBoBimHOCHH. Il{ogo ocraHHBOTO BapTO
noroutucs 3 BuciosiaoBanHaM O. C. lodde, skuii cTBepKyBaB, 10 BUKOHAHHS
3000B’s13aHb 3a0€3MEUyEThCSI CHCTEMOIO 3aXOJIB MPaBOBOrO Mopsaky. Tak,
0e3nocepeHbO0  3aKOHOAABUYMMH  TIPHIICAMH  3a0€3MeUyeThCsl BUKOHAHHS
3000B’513aHb: BCTAHOBIIOIOTHCS NPUHLOUIK BHKOHAHHS, IependadaeTbes
HETPUITYCTUMICTh OJHOCTOPOHHBOI Bi]MOBH Bijl 3000B’si3aHHS a00 3MiHU HOrO
YMOB, BCTAHOBJIIOETHCS MOYKIIMBICTh MIPUMYCOBOTO BUKOHAHHS TomIo [3, ¢. 263].
To06To, AKIIO MPEICTABHUK Oa)ka€ BUMHUTU MPABOYMH BijJ iMeHi iHIIO! 0coOu
HAJICKHUM YHHOM, BiH TMOBHHEH JIOTPHUMYBATHCh HABITh THUX MOJIOKEHB, SKHUX
HEMae B JOrOBOpi, aje sKi BU3HAYEHI 3aKOHOAABYO Ta 3aCTOCOBYIOThCA IO
JIOTOBOPY, Ha MiACTaBi IKOTO BUHUKIIM IPEJICTAaBHUIbKI [IPABOBITHOCHHU.

BpaxoByroun 3a3HayeHe, AOTOBIpHE NPEJCTABHULTBO TAaKOX XapaKTEpH-
3y€ThCsl HU3KOIO OCOONMBOCTEH 3/iHCHEHHS, 10 0€3MOCEepPeAHbO BUIUINBAIOTH 3
IIPaBOBOI IPUPOAU IpeICTaBHUIBKUX BifHOCHH. O. JI. HeB3roxaina o0rpyHTOBaHO
BUAiNsE  OOOB’S3KOBI  O3HAKM  peaiizamii  MpeJCTaBHHUITBA, 30KpEMa,
IIPEACTaBHULIBKUM 1 MOBHOBaXKHMH XapakTep il momo peaizamii mpencras-
HulTBa. [IpenCcTaBHUILKUI XapakTep Aid O3Ha4ae, 10 BOHW BYMHSIOTHCSA BiJ
iMeHi iHII0T 0COOM 3 METOK CTBOPEHHS IOPUINYHUX HACIIJIKIB Y BIITHOCHMHAX MiX
OCTaHHBOIO 1 TPETHOI0 0C00010, TMOIH(GOPMOBAHOIO NPO CIPSIMOBAHICTH Aid
npeacraBHuKa. [[OBHOBaKHUI XapakTep Ail MO0 pearnizalii npeacTaBHUIITBA
O3HayYae, M0 BOHO BUMHSETHCS 332 HASIBHOCTI Ta B MeXax NMOBHOBaXKeHHS [4, C.
114-115]. Liei x mo3uwii notrpumyetbes B. JI. ['paniH, Ha yMKY SIKOTO 3a3HaYeHi
CKJIaJIOBI [i#f 11010 peaizallil mpeICTABHUITBA € O3HAKAMK HAJICXKHOT peastizariil
MPEICTABHIUKOM CBOiX NpaB Ta 000B’sI3KIB y MpaBOBiTHOCHHAX. BueHWii BBaxae,
IO MPEACTAaBHULIBKUIT XapakTep Aii - e 30iiICHeHHs PEeACTABHUKOM MPABOYHHY
BiJl iMEHI iHIIOT 0COOM, TOOTO iICHYBaHHS y MPEACTAaBHUKA BUPAKEHOTO HaMIpy
CTBOPUTU TICBHI IOPHUIMYHI HACHJKM Yy BIJHOCMHAX MiX THM, KOrO BiH

npeacraBlisie, i TPETHOIO 00060}0, sKa 3Ha€
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npo OaxaHni aii mpencraBHuka. J[ns Toro, mo0 Ais Maia NpeICTaBHUIBKUI
XapakTep, HeoOXigHa peaji3allis 30BHIIIHBOIO IHPOPMALIIHHOTO 000B’s3KY
MpeJICTaBHIKA, TOOTO BiH Ma€ CIIOBICTUTH TPETIO 0CO0Y PO Te, 110 BiH JIi€ HE BiJ
BJIACHOTO iMEHi, a BiJ iMEHI NMpuHIMNaNa. [Hake TpeTs 0ocoda Mae MmiJCTaBy
BB)KATH NPaBOYMH 3IiHCHEHUM 3 MPEACTABHUKOM SIK 3 KOHTPAreHTOM 3 LHOTO
npaBounHy [5, c. 110]. MlilicHo, ymMoBa MmoiH()OPMOBAHOCTI BIiAIrpae y IbOMY
BUMAJIKy BU3HAUYAJIBHY POJIb, OCKUIBKHM il HEBUKOHAHHS HIBEIIOE CaMy CYTh
MPEJCTaBHUIITBA Ta MOXE TMOPOJPKYBaTH HEraTUBHI HACHiOKH Yy pasi
3JI0BKUBAHHS [IPEACTABHIKOM CBOIMH NOBHOBa)KEHHSIMU.

IIpencraBHUIIBKUN XapakTep il MPEICTaBHUKA B aCMEKTi 0coOnmBocTen
3IIICHEHHS AOTOBIPHOTO MPEACTaBHULTBA SIK TAaKOTO, HAa HAIIY JyMKY, TAKOX
nmoTpeOye 30BHIIIHBOTO 3aKpiIlUIeHHs (Ha piBHI OTOBOpPY Ta/ab0 ITOBIPEHOCTI)
TOTO, 110 MEeBHa ocoba BHUCTynae Bix iMeHi josipurens. Lle, y cBoro uepry, €
IOiATBEPAHUM 1 JIEMiTUMI3ylouuM (I TpeTix oci0) ¢akroM HasBHOCTI
IIPEACTaBHULBKUX BifHOCUH. OJHOYACHO L€ € JPKEpeIoM MOiH(GOPMOBAaHOCTI
TpeTiX 0ci0 IO HASBHICTH JIOTOBIPHOTO HPEICTaBHUITBA, & TAKOX JHKEPEIOM
00csiTy Ta MEX INOBHOBAXKEHb MpPEJCTABHHKA 3a JIOTOBOPOM, HE3aJIC)KHO BiJl
¢opmu Takoro jgoroopy. OTKe, NIAKPECIIOEMO CYTHICHY €IHICTH 1
HEpPO3AUIbHICTh TPEICTaBHUIILKOTO Ta MOBHOBAXXHOTO XapakTepy il mpen-
CTaBHMKA, OCKUIBKM 3a BIJICYTHOCTI IpEJCTAaBHUUTBA HE MOXXE HTHCS MpO Ha-
SIBHICTh ITOBHOB@)XEHb Y IOBIPEHOI'0 BUMHSITU MPABOYMHU BiJ iMEHI iHIIKX 0OCi0
(BOHM NPOCTO HE BUHUKAIOTH i HE MiUIATAIOTh 3JiIHCHEHHIO). 3a BIACYTHOCTI X
MIPECTaBHUIIBKOTO acleKTy HaBiTh HasBHI IOBHOBAaXEHHS 0COOM JIIATH B UyKHX
iHTepecax HE CTAaHOBUTHMYTh 3MICT MOHSITTS JOTOBIPHOTO IPEICTaBHUITBA.
Hampuxman, 9. 2 cr. 237 K Ykpainm mepenbadae, mo HE € MPEeICTaBHUKOM
0c00a, sika X04 1 Jlie B 4yXHX iHTepecax, ajie BiJl BJJACHOTO IMEHI, a TAaKOX 0c00a,
VIIOBHOBa)KEHA Ha BEICHHS IIEPErOBOPIB MO0 MOXJIHMBUX Yy MalOyTHBOMY
npaBounHiB. [TinCyMOBYIOUH, MOXKEMO BU3HAYUTH, 110, 32 3aralbHUM IIPABUIIOM,
3IICHEHHS JIOTOBIPHOTO MIpEICTaBHULITBA IPYHTYETBCS Ha
MIPEACTaBHULBKO-TIOBHOBAXKHOMY XapakTepi Iiif NpencTaBHUKA, BH3HAYAETHCS
BOJICBUSIBIICHHSAM  JoBipuTens. Came BIH YIOBHOBaXye TIEBHY O0CO0Y
3IICHIOBATH TPEJCTABHHUIITBO BiJl HOro iMeHi, BCTAHOBJIIOKOYM 3MICT 1 MEXi
MTOBHOBa)KEHb NPEJICTaBHUKA.
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kaHOudam ropuduyHuUX Hayk, doyeHm, doyeHm
kaghedpu yueinbHo20 npaea i npoyecy [JoHeybKko20
HauioHasibHO20 yHieepcumemy imeHi Bacuns Cmyca

NMATAHHA 3MICTY KOPINMOPATUBHOIO
AOorosBory

KoHCTpyKIlisi KOpPIOpPATUBHUX JIOTOBOPIB, SK CBIMYHTh MIXKHAPOIHA
MpakThKa, Oyja 3ampoBajKeHa 3aiJis 3aJ0BOJICHHS MOTPeO PO3BUTKY 3aco0iB
peryiaroBaHHS BITHOCHH MDK akIliOHepaMu (y4aCHHKaMH) TOCIOAapChKUX
ToBapucTB. CaMe KOpPIOPATUBHHUN JIOTOBIp CTaB JIEBHMM IHCTPYMEHTOM B 0a-
raThoX KpaiHax, 3a JJOIIOMOTOIO SIKOTO CTa€ MOYIIMBUM €()EeKTHBHO BPETYII0BATH
0COOJIMBOCTI KOPIIOPATMBHOTO YIPABIiHHS B KOHKPETHOMY TOBAapHCTBi. Sk
BiJ[3HAYAIOTh  JOCHIIJHUKH, «BUKOPUCTAHHS JOTOBIPHOTO MeXaHi3My Yy
KOPIOPaTUBHUX BiJHOCHHAX JO3BOJAE IOPUAUYHO 3a0€3MEUUTU Y3TOIKECHUH
iXHIMH y4acHHKaMH 0aJaHC €KOHOMIUHHX IHTEPECIB, SIKUM y KOXKHIl KOHKPETHIN
cUTyalii € YHIKaJIbHUM Ta, OiJIbIlIe TOTO, TOCTIHHO 3MIHIOETBCS [1].

B naykoBill JiTepaTypi AOCTIPKEHHAM MUTaHb KOPIIOPATUBHUX JAOTOBOPIB,
aKI[IOHEPHUX YToJ, JIOTOBOPIB PO peai3allilo MpaB yYacHUKIB (3aCHOBHHUKIB)
TOBApUCTBA 3aiiMaiocsi YUMo HayKoBIiB, 30kpemMa O.M. Binnuk [2], T.B.
T'pudkoga [3], A.B. Jlomakiu [4], }0.0. Hoposin [5], .B. Cnacubo-®areesa [6],
I.C. Iutkina [7], T.b. Itum [8] Tomo. OpHak YiTKOCTI B PO3YyMiHHI I[bOTO
IPaBOBOI'O SBUIIA, IPABOBOI MPUPOAH SIK 3 HOIVIAIIB HAYKOBIIB, TaK i 3 IIOJIAAIB
MPaKTHUKIB BUSABUTHU HE BJIA€ThCS, 110 NOTPEOYE MOJAIBIIOTO JOOIPAIIOBAHHS.

3anpoBaKeHHsI B 3aKOHOJABCTBO TAKOT'0 3pYYHOT0 MEXaHI3MY yIPaBIiHHS
KOMITaHI€IO SIK «KOPIOPAaTHBHHUI TOTOBIp» TO3BOJIHUTH MOKPAIIUTH Oi3HEC-KIIiMar,
CIPHUATHME 3aJyICHHIO IHO3eMHUX 1HBECTHUIIIN Ta 3aKJIAIaTHME ITEPETyMOBH JIIS
CTBOPEHHSI HOBUX Ta €(EKTUBHOI IisUTBHOCTI iCHYIOUMX mianpueMctB. Came Ha
JOCSITHEHHSI IUX IiJIeH 1 crpsIMOBaHi cyJacHi peopMH KOPHIOPATHBHOTO 1IPaBa,
SAKi TOYald BXKE BTUTIOBATHUCS LBOrO pOKY, 30KpeMa MoBa iine mpo
noBroovikyBanud 3akoH Ykpaimm «IIpo ToBapucTBa 3  OOMEXEHOIO
BIJIMIOBIIAJIBHICTIO Ta JIOJIATKOBOIO BiANOBifanbHicTIO» [9] (mami - 3akoH mpo
TOB ta TAB), sixuit HaOpas ynHHOCTI 3 17 yepBHst 2018 poky.
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3aB/sIKM OCTaHHBOMY HaOylia CBOTO JIETAIbHOTO 3HAYEHHS Taka MpaBOBa KOH-
CTPYKIISI SIK «KOPIIOPATHBHHIA TOTOBIpY.

besnepe4yHo, BBEACHHS B 3aKOHOJABCTBO KOPIOPATHBHOTO JOTOBOPY - IE
3HAYHUU TpPopuB B cepi KOPIMOPATUBHOTO YIPABIIHHS Ta BPEryIIOBAHHSI
KOPIOPAaTHBHUX BITHOCHH MiXK YYaCHUKAMU TOCIOIAPCHKUX TOBAPUCTB.

Crarrs 7 3akony npo TOB ta T/B, sika Tak i Ha3uBaeThcs «Kopropa-
THUBHUI JIOTOBIp», epeadayac Ta 3aKpiruioe HACTYITHE:

(1) mowmsTTS KOpTOpaTHUBHUIT KOTOBIp (4.1 CT.7);

(2) ©esBimmiarHicTs Takoro morosopy (4.1 cr.7);

(3) 060B’s3KOBICTH BUMHEHHS HOTO B MUCHMOBIH dopmi (4.1 ct.7), 3 BU-
3HAYEHHSM J]aTh Ta CTPOKY Jii joroBopy (4.2 c1.7);

(4) 3micT KOPIIOPATUBHOTO JOTOBOPY (BiAMOBIIHI yMOBH) (4.3 cT.7);

(5) KOH(}IIEHITIHHICTE KOPITOPATHBHOTO TOTOBOPY (4.5 ¢T.7);

(6) migcTaBuM HIKYUEMHOCTI KOPIIOPATHBHOTO A0T0BOPY (4.1, 1.4, 6 c1.7).

BtiM HeoOXiTHO BU3HATH, IIO MPH BCIiX IepeBarax BperyaoBaHHs 0araTbox
MMUTaHb PO KOPIOPATHBHUI JOTOBIp, sKi paHimie He Oynu mependadeHi B
3aKOHOJIABCTBI, JIesIKi HEJONIKH MalOTh MiCIle, 30KpeMa BBAKAEMO 3a JOIIIbHUM
3YNUHUTHCS Ha TAaKOMYy B@KIMBOMY IUTaHHI SK 3MicT (BLANOBiAHI yMOBH)
KOPIIOPAaTUBHOI'O JIOTOBODY.

3micT (BIAMOBIIHI YMOBHM) KOPIOPAaTHBHOTO JOTOBOPY MOJKIJIMBO BHOKpE-
MUTH i3 BU3HAUEHHS KOPIIOPATHBHOTO JIOTOBOPY, sike HajgaeThes B 4.1 cr.7. Tak,
ITiJT KOPIOPATUBHUM JOTOBOPOM PO3YMI€THCS TaKUil JOTOBIp, 33 SIKHM yYACHUKH
TOBapHCTBa 3000B’SA3YIOTECS peali3oByBaTH CBOI INpaBa Ta MHMOBHOBAXKCHHS
NIEBHUM YHHOM a00 yTpUMYyBaTHUCS BiJ iX peanizalii, TOOTO 3 IbOI0 BUILTUBAE, 110
TOJIOBHOIO YMOBOIO - NIPEAMETOM KOPIIOPATHBHOIO AOTOBOPY BUCTYIAIOTh IIEBHI
nii y BUIIIsAi 000B’SI3KiB aKTUBHOTO TUITY (000B’SI30K peanizoByBaTH CBOI IIpaBa
Ta [IOBHOB&)KCHHS [IEBHUM YHHOM) a00 000B’SI3KiB MAaCUBHOTO THITY (000B’ 30K
yTpUMaTHcs BiJ peanizauii Takux IpaB Ta MOBHOBaxeHb). KpiMm Toro 4.3 cr.7
3akony mpo TOB ta T/IB Bka3ye, m0 KOpPHOPAaTHBHHUH JOTOBip MOXe
nependavyaTH yMOBH 200 OPSAOK BU3HAYECHHS YMOB, Ha KX YYaCHHUK Ma€ IPaBo
a00 3000B’s3aHUIl KynmuTH a0b0 MPOAATH YaCTKy y cTaTyTHOMY Kamitami (il
YacTHHY), @ TAaKO)X BH3HAYaTH BHIAJKH, KOJHM Take IMpaBo ab0 00OB’ 30K
BUHHUKAE.

TakuM YMHOM, aHaNi3 CT. 7 Ja€ MiACTaBH CTBEPIDKYBATH, IO 3MICT KOp-
MOPATHBHOTO IOTOBOPY MOXKYTh CTAHOBHTH IBi TPYIIH YMOB:

(a) yMOBH MaifHOBOTO XapakTepy 3 MPUBOJIY KYMiBIi-POJaXy YaCTKH B
craryTHoMy Karmitaii (ii yacTiHHm);

(6) yMoBHM oprasizaliifHO-yIpaBIiHCEKOTO XapakTepy 3 NPHBOIY peai-
3alii MpaB Ta MOBHOBa)XKEHb YJacHUKaMU (a00 yTpUMaHHS BiJ iX peamizarii), ski
BUILUIMBAIOTH 13 HEMAHOBUX IIPaB YYaCHHUKIB TOBAPHUCTBA (HAIIPUKIIAJ, YIaCTh B
YIpaBIiHHI TOBAapUCTBOM, y TOMY YHCIi, OOOB’S30K CTOpIH KOPIOPATHBHOTO
JIOTOBOPY TOJIOCYBAaTH Y BU3HAYCHUH JOTOBOPOM CHOCIO0).

V¥ 3B’S3Ky 3 IIUM JOLIJIBHO 3BEPHYTHCS A0 3apyOiKHOrO JOCBidy Bpery-

JIIOBaHHSI IUTaHb 100 3MiCTY KOPIOPATUBHUX NOr0BOPiB. Tak, B HAYKOBiH
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JiTeparypi, nepenbaueHo, IO 3a 3MiCTOM KOPIIOpaTHBHI JIOTOBOpHU (B IOpHC-
JVKISX PO3BUHEHUX KpaiH, SIK aHIJIOCAaKCOHCHKOI, TaK 1 KOHTHHEHTAJbHOI
CHUCTEMH TpaBa) MOAUISIOTBCS Ha JIBI Tpymu: (a) Mpo TOPSIOK peaizaiii mo-
BHOB&)KCHb, 110 BHUIUIMBAIOTh 3 (aKTy BOJOIIHHS akii€w (dactkorw); (0) mpo
0COOJMBOCTI 31IiHICHEHHSI MpaB Ha akuii (dactky) [10, c.15].

JloroBopu mepiioi Tpynd MOXYTh MICTUTH TaKi THIIOBI MOJOXEHHs: 1)
YMOBH, IIOB’5I3aHi i3 3aCHYBaHHSAM KOMIIaHI1 Ta BHECCHHSAM BKJIQ/IiB; 2) YMOBH, 110
BHU3HAYAIOTh MJTi, 3aBJaHHs, HANpPSIMH JisSUILHOCTI KOMIaHil; 3) yMOBH, SKi
CTOCYIOTHCsI TOJIOCYBAHHS IIEBHUM YHHOM 3 TIeBHUX muTanb (Voting agreements);

4) monoxkerHs mpo ympasiinas (management/control provisions) - Taki
TIOJIOKEHHSI 3aCTOCOBYIOTBCA y KpaiHaX aHIVIOCAKCOHCBKOI IPaBOBOI CHCTEMU
JHMIIe y 3aKPUTHX KOPIOPALisfX 3a YMOBH, IIO BCi yYaCHHKHA € CTOPOHAMH
aKIIOHEPHOI yroja;, y KpaiHaX KOHTHHEHTAJIHHOTO MpaBa (B TOMY YHCIi i B
VYkpaiHi) NOpSI0K KOPIIOPATUBHOTO YIPABIiHHS BU3HAYCHHUI 3aKOHOM, a OTKE
HPEIMETOM KOPIOPAaTHBHOTO JIOTOBOPY OyTH HE MOXe; 5) IMOJOXKEHHS 00
¢biHaHCyBaHHS Ta PO3HOAILY AaKTHUBIB; 6) IIOJNIOXKEHHS @pPO IPaBO aKili-
OHepa/yJyacHUKa Ha OTpUMaHHS iHpopMalii mpo AisUIbHICTH; 7) YMOBH IIPO
HOPSJOK BHUPIIIEHHS CIOPiB MDXK aKLiOHepaMu/y4aCHUKaMM, BKIIOYAIOUH
BperymoBanHs 6e3BuxiqHoi curyarii (deadlock situation).

Y noroBopax Apyroi rpymnu mnpo 3/iiiCHEeHHs NpaB aKLiOHEpiB/y4acHH- KiB
Ha aKIii/9acTKy Hai4acTile BUKOPUCTOBYIOThCS TaKi MOJIOXKEHHS: 1) MOT0XKEHHS
npo Onokysanus (lock-up provisions) - 3a6opoHa Bim4yKEHHs aKI[ii/4acTKu
Ta/abo iX mepenaHHs K 3a0e3IedYeHHs N0 HACTaHHsS IEeBHOI moaii abo natu 3
METOI0 3aXHUCTY LIICHOCTI 613HeCy Ha IIEBHUH Iepiof] yacy; 2) IpaBo MepeBaxHOL
kymiBmi (right of first refusai); 3) ommion Ha npomax (put options)
aKI[iOHep/yJyacHUK Ma€ IpaBo (aje He OOOB’S30K) MPOTSArOM BCTAHOBICHOTO
CTPOKY NPOJATH CBOI aKmii (YaCTHHY aKIii)/9acTKy iHIIMM yYacHHKaM, a BOHH
3000B’s3aHI KYIHTH 3a IIHOK BCTAHOBJICHOIO B JOTOBOpi (LiHA 3a3BUYail
BU3HAYAETHCA Ha MmifcTaBi aiticnoi BaprocTi (fair value)); 4) omion Ha KymiBiro
(call options) - axmionep/y4acHuk Mae mpaBo (ajie He 00OB’S30K) NpOTATOM
BCTaHOBIICHOTO CTPOKY KYIHTH akmii (qacmHy aKI[ii)/9acTKy iHIIUX yIaCHHKIB,
a BOHM 3000B’s3aHi MpoJaTd iX 3a IiHOK BH3HAYEHOIO JOTOBOPOM; 5) MpaBo
OTPUMAHHSI YaCTKH MPUOYTKY BiJ] MOJAIBIIOT0 MPOAaXy akuiit/gactku (catch-up
clauses); 6) mpaBo «moTsaTHyTH 3a coboro» (drag-along rights) - mamae ogHoMy 3
aKI[IOHEPiB/yUYaCHHUKIB TPABO MPUMYCHTH IHIIOTO MPHEIHATUCS 10 MPOAAXKY M
CBOIX aKMifi/yacTKu TpeTid 0cobi (MpU BOMY aKLiOHep/y4acHUK - iHIIiaTop
MPOJKy MOBHHEH HAJATH IHIIUM aKIiOHepaM/y4aCHUKaM TaKy X LiHY, YMOBH
yroau; siki orpumaB i cam); 7) mpaBo mnociigysaru (tag-alone rights/co-sale
agreement) - Hajae mpaBO MIHOPITApPHOMY aKI[iOHEpPY/y4aCHUKY CKOPHCTATHCS
BUTO/IOK YrOJH, SIKY MOXE MaTh Ma)KOPUTApHHH aKIiOHep/y4acHHK Yy pasi
IIPOJaXKy CBOIX aKIii/4acTKM B KOMIIaHil; HaNpHKIaJ, SIKIIO Ma)XOPUTApHHUH
aKI[iOHep BUPILIMTH NMPOJATH KOMIIaHiI0, TO BiH HaJa€ MpPaBO MiHOPiTapHOMY
aKI[I0HEePOBi
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NPUEHATHCS IO YTOAU Ta IPOJATH CBOI YaCTKy HAa TaKMX CaMUX yMmMoBax; 9)

ouinka (valuation) - B yrozi y4acHHUKH MOXXYTh BCTAHOBHTH, LIO TifiCHA BapTiCTh

aKUii (4acTOK) HOBUHHA BU3HAYATHCS HE3AJIS)KHUM €KCIIepTOM abo BiIMOBITHO 3

o0yMOBJIEHUM B J0roBopi MexaHizmoM; 10) mnpaBo BuMaraTu IyOnigHOL

npomosuitii (initial public offering clauses) [11].

TakuM 4MHOM, aHANi3 BUIIEHABEIEHUX IOJIOKEHb 3MICTY KOPHOPATHBHUX
JIOTOBOPIB, SIKi 3aCTOCOBYIOThCS B 3apyOi’KHOMY 3aKOHOIABCTBi, MOKAa3ye, IO
33Ul YHUKHEHHS JIOBTOTPUBAINX Ta (PIHAHCOBO OOTSXKIIMBUX CYJIOBUX MPOIIECIB
HA/I3BUYAHO BaXKJIMBO Y KOPIIOPATHMBHOMY JIOTOBOpPI YITKO mependavuTH BCi
HEOOXiZIHI YMOBH, BIATOBIJHI FOPUAWYHI IHCTPYMEHTH, SKi JIOIOMOXXYTh
Oi3Hec-MapTHEpaM B MOJANBIIOMY YHHKHYTH HETaTUBHHUX HACIIJIKIB, €(EKTUBHO
Ta IUBIII30BAHO BHUPIIIUTH KOPIMOPATUBHHUU CHIp y MalOYTHbOMY, 3aXHUCTUTH
CBOI 3aKOHHI MpaBa Ta OXOPOHIOBaHI 3aKOHOM IHTepecH. Y 3B’SI3Ky 3 YHUM
MIPOTIOHYETHCS JOOMpAIfoBaTH 4. 1 Ta 4. 3 ¢T. 7 Ta KOHKPETU3yBaTH MEPEiK
BIJITIOBIIHAX YMOB, IKi MOXYTh OyTH BKJIIOYEHI JO 3MICTy KOPIOPATHBHOIO
JIOTOBOPY.
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fBopcbka O.C.

dokmop rpudu4HUX HayK, npoghecop, 3asidyeay kaghedporo
iHmenekmyanbHoI ef1lacHocmi, iHgbopmayiliHo2o ma KopropamugHo20
npaea JlbgiecbK020 HayioHaslbHO20 yHigeepcumemy iMeHi

leaHa ®paHka

NMPABO HA OMBIOEHOWN: BAXXAHE TA OINCHE

IIpaBoBOMY pEryiIOBaHHIO BiTHOCHH INOJO BHUIUIATH aKI[IOHEPHUM TO-
BapUCTBOM aKI[IOHepY AUBiAEHIB Oe31ocepe b0 IpucBsdeHi Hopmu Posniny VI
3akony «IIpo akuionepHi ToBapucta» (nami - 3akoH «IIpo AT») [1]. ¥ 3akoni
«I[Ipo ToBapucTBa 3 OOMEXKEHOI Ta JIOJATKOBOK BIANOBiAaibHICTIO» (nani -
3akon «IIpo TOB...») [2] Tex 3’saBuiucs HOpMU cTateit 26, 27, y SKUX WAETbCS
PO BUILIATY IUBINCHIB YYaCHUKAM TaKHX TOBAPUCTB.

TIpaBo Ha nuBiIEHIN SK Cy0’€KTHBHE KOPIIOPATHBHE MPAaBO € OCOOIUBO
nmpuBabJMBe Ui akmioHepa 4u s yuacHuka TOB, TIB uepe3 cBOK IpouioBy
CKJIAJIOBY. AJie 3MICT IbOTO IIpaBa, MEXaHi3MH Ta CHOCOOW HOro 3IiCHEHHS
YperyiIbpoBaHi He HACTUTEKU e()EeKTHBHO Ta CIIPaBeUINBO, OCOOINBO 3 TOUKH 30py
HOCIs TIpaBa.

BignosigHo mo cr. 30 3akony «IIpo akiioHepHi TOBapHUCTBAY, AMBIACHI -
YacTHHA YHCTOTO NPUOYTKY AaKMiOHEpPHOTO TOBAapUCTBA, IO BHIUIAYYETHCS
aKIioHepy 3 PO3paxyHKy Ha OJHY HaJIe)KHY HOMY aKiilo TIEBHOTO THUITY Ta/ abo
kiacy. O4eBUIHO, IO y TAKOMY K 3HaY€HHI IIe TIOHATTS BHKOPUCTOBYETHCS 1y
3akoni «IIpo TOB.» 3 yrouHeHHIM Cy0’ €KTIB.

IIpaBo Ha quBiIEHAM y akKiliOHEpa MoB’s3aHe 3 mpaBamu Ha akuito AT (i1
Tun, Bua). BinnosigHo 1o ct. 25 3akony «I[Ipo AT» akuioHep - BIaCHHUK ITPOCTHX
aKIii Mae MpaBo Ha OTPUMAaHHS AMBIJCH/IB. BiacHe /U1 BiacHUKA MTPOCTOT aKmii
1Ie TIPaBO 3aKpilJIeHE MPSIMOK 3aKOHOJIABYOI0 BKa3iBKOIO SK OJHE 13 CYKYMHOCTI
mpaB 3 nepeniky y 4. 1 cr. 25 3axony. [Hmmil miaxig BUKOPUCTAHO IIONO IpaB
aKI[IOHepiB - BIACHUKIB NpHUBiIeHoBaHUX akuiil. BigmosinHo mo cr. 26 3akony
«IIpo AT» ofcar mpaB, IIO0 HATAIOTHCA TAKOMY AaKLiOHEPY BH3HAYAIOTHCS Y
CTaTyTi, y TOMY YHCIIi pO3MIp 1 YeproBiCTh BUILIATH JUBIICH/IIB.
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AT mosxe 3aifiCHIOBATH PO3MIILICHHS aKIlii JBOX THUIIB: MPOCTHX Ta IPH-
BiJICHOBaHUX. 32 IMIIEpATHUBHUM MPHUITUCOM HOPMH 4. 5 cT. 20 3akony «IIpo AT»
YacTUHA MPHUBUICHOBAHMUX aKIii y pO3Mipi CTATYTHOTO KaIliTaly aKiiOHEPHOTO
TOBapUCTBA HE MOXE IepeBHIIyBaTH 25 BimcorkiB. [ligxonu mono BHUILIATH
JUBIJICH/IIB 32 MIPOCTUMHU Ta MPUBIICHOBAHUMH aKUisMU pi3HAThCSA. Ha migcrasi
aHani3y HopM Po3niny VI 3akony «IIpo AT» Bumiarta AuUBiIEHAIB 3a IPOCTUMU
aKLisIMH ~ 3/IHCHIOETBCSL 3 YUCTOTO MNpHOYTKY 3BITHOrO pOKy Ta/abo
HEpO3IOJIEHOro INpuOYTKy Ha IiJAcTaBl pillleHHS 3araibHUX 300piB
aKI[IOHEPHOI'O TOBApHCTBA Y CTPOK, L0 HE NEPEBHIIYE LIICTh MICSLIB 3 JHS
IPUIHATTS 3arajJbHUMHU 300paMu pillieHHs PO BUILIATY AUBiJeHAIB. BignosinHo
BUIUIATa IMBIJICHIB 3a IMpPUBIJICHOBAHUMH aKILiSIMH 3IIHCHIOETHCS 3 YHUCTOTO
npulyTKy 3BITHOTO POKY Ta/ab0 HEpO3MOALNEHOro HpUOYTKY BiANOBITHO IO
CTaTyTy aKI[IOHEPHOI'O TOBAPHCTBA y CTPOK, LIO HE MEPEBHIIYE IIiCTh MICSIIIB
micias 3aKkiHYeHHS 3BITHOrO pokKy. BiacHe i akiioHepiB, IO BOJOAIIOTH
[IpUBLICHOBAHUMYU AaKLisIMM, BCTAHOBJIEHO [JOAATKOBI TrapaHTii OTpUMaHHS
nuBineHaiB. BiamosigHo g0 4. 2 ct. 30 3akony «IIpo AT» y pasi BizicyTHOCTI 200
HEIOCTATHOCTI YHCTOrO MNPUOYTKY 3BITHOTO POKY Ta/ab0 HEpO3MOAIICHOTO
MpuOYTKY MHHYJIHUX POKIB BHUILIATA JWBIICHIIB 32 NMPUBIJICHOBAHUMH aKI[isIMU
3IIACHIOETHCS 32 PAXyHOK PE3EPBHOTO KalliTaly TOBAPHCTBAa a0 CIEIialbHOTO
GboHIy AN BUIUIATH JMBIJICHIIB 3a MPUBIICHOBAHUMH aKIlissMUA. BcTaHOBICHI
HOpPMATUBU (OPMYBaHHS Ta BipaxyBaHHS 0 PE3EPBHOTO Karitany. BifmosiaHo
1o ct. 19 3akony «IIpo AT» pe3epBHUit KamiTan GOPMYEThCSA Y PO3MIpi HE MEHIIIE
HDK 15 BIJCOTKIB CTAaTYyTHOTO KamiTady TOBapUCTBA MUIAXOM MIOPIYHHX
Bi[paxyBaHb Bil UYHCTOrO MNpPHOYTKY TOBapucTBa ab0 3a PaxyHOK
HEepO3IOIiNIeHOro NpuOyTKy. Jl0 JOCSATHEHHSI BCTAHOBJIEHOTO CTaTYTOM PO3MIpY
PE3epBHOTO KariTaly po3Mip IOPIYHUX BiIpaxyBaHb HE MOXKE OyTH MEHIITUM HiX
5 BIZICOTKIB CyMH YHCTOTO TPHOYTKY ToBapucTBa 3a pik. Ilpuuomy AT, sxe
3[iCHIOE PO3MIIIEHHS IPOCTUX Ta MPUBUICHOBAHUX aKLill, 3000B’s3aHe
(dbopMyBaTH pe3epBHUI KalliTan y BCTaHOBJICHOMY NOpsAKy. CrieniansHuit hoHz
Juii  3a0e3MeYeHHs] BUILIAT [UBIJICHAIB 3a IPHUBUICHOBAaHMMHU  aKI[isIMH,
(hopMy€eThCS Y TIOPAIKY, 1110 BCTAHOBJIEHUH cTaryToM AT.

TakuM YMHOM IPaBO Ha AUBINEHIM, XOU 1 BUILUIUBAE 3 NIPaBa Ha aKllilo, aje
Horo 3AifiCHEHHS MOCTAaBIECHO Y 3aJ€XKHICTh BiJ| ABOX YMHHHMKIB: 1) HasBHOCTI
yucroro npubyrky AT; Ta 2) pimenHs 3aransHux 300piB AT npo cnpsimyBaHHS
YaCTUHM TaKoro NpuOyTKy Ha BUIUIATY IUBiACHAIB. Taki MiAXOAU CTOCYIOTHCS
BJIACHMKIB NMPOCTUX aKuUiil. BnacHe Taki miAXoan i 3yMOBIIOIOThH CTaH, 3a SIKOTO
MIHOPUTApHUH aKI[ioHep MOKe 0e3pe3yNbTaTHO OYiKyBaTH 0a)KaHOTO AJISI HBOTO
pilleHHS 3arajJbHUX 300piB BiuHO. Bymp-ski cmpoOM 3MIHUTH 3aKOHOAABYi
iAXOH, 110 IPONOHYBAJIMCS Y PI3HUX 3aKOHONPOEKTaX, YN HABITh MICTHIIUCS Y
3akoni «IIpo /[epxaBHuii Oromker Ykpaimm Ha 2010 pik» (BigmosimHi
TMIOJIOXKEHHS IHOTO 3aKOHY OCKapIKyBaJIKCs 32 IOAaHHAM 54 HapOTHHX AEHYTaTIB
Ha BinnoBiaHicTs ix Koncruryuii Ykpaiau no KoncruryniiiHoro Cyny Ykpainu

[3]) ycmixy He Manu. Taka CUTyaIlisi MOKE MOsIC-
190



I1paBo Ha muBineHM: OaxaHe Ta JilicHe

HIOBaTHCS PI3HUMH apryMeHTaMH. BulbiicTh «O0e3QMBiICHIHUX» aKIioHepiB
CTalll TaKuMU y npoueci HpHBaTH?,aIIﬁ HUIAXOM o6MiHy npnBaTHsauiﬁHHX
BiATak He chopMyBaBCs KIac CBiTOMUX a1<1110Hep113, SKi 3aLliKaBJICH] B praBJHHHl
AT. Bxkiag MIHOpPHTapHOTO akilioHepa HE TaKUid BXKe W 3HAYHHU, TOMY 1
HEOTpPUMaHHS HHUM JUBIJICH/IB HE Take Bxke W 310... Tommo. Ane! Ilompu pi3Hi
TIyMaueHHs IOHATTS «MiHOPUTAPHUH aKI[IOHEep» BCE XK CIiJ BU3HATH, IO TAKUM
€ aKIlioHep, 10 He MOKE BIUTMBATH Ha MPUUHATTS pimieHb AT, ToOTO He BoOi€e
KOHTPOJIbHUM TakKeToM akmid. HasBHicTh y HBOTO mpaB Ha iH(OpMAIIi0 PO
IisuipHICT AT, IpaB BHOCUTH MUTaHHS Y HOPSAOK JEHHUH Ha PO3IIISLA 3araJbHUX
300piB, BUMaraTh CKJIMKAHHS MO03a4eproBHX 3arajibHUX 300piB (70 pedi 3a
BIIACHMI PaxyHOK) BCE TAKM CTBODIOE iT03il HASBHOCTI MpaB. IX HamexHicTh
aKIiOHEpY, K 1 iX 3/1lCHeHHS, HE CKJIAJIAl0Th /Ul HhOTO SKOICh I[IHHOCTI Ha TJI
«be3auBineHAHOCTI». Ta BIacHEe Taki MiX0I1 3aKOHOIABUYOTO PETYJIFOBAHHS, 1110
Y3aJIEeXHIOIOTh IIPaBO akKliOHepa Ha [AUBINEHOM Bl pillleHb Ma)KOpHUTapis,
CIpaBeIVIMBO KPUTHUKYBAIUCS 1 KPUTHUKYIOThCA, ajle 3MiH y Wil cdepi He
BinOyBa€eThCs.

VY 3aKoHOJABCTBi 0araThoX €BPONEHCHKUX KpaiH Ha 3aKOHOJABUOMY DiBHI
3akpiieHuit 000B’s30k AT mnpo copsMyBaHHS I€BHOI YacTUHU YUCTOTO
npuOyTKy Ha BUIUIATY AUBiAEHIIB. BinNOBiZHO 0 KOPIOPAaTHBHOIO 3aKOHO-
nasctBa IlIBenii Ta PDiHngHAIl akuioHepy, IO BONONIIOTH HE MeHII sK 10
BiJICOTKAMH aKIili, MOXYTh BUMAaraTu BiJl TOBapHCTBa 00OOB’S3KOBOI BHILIATH
JIUBieHAIB y po3Mipi 50 BincoTkiB Bix umcToro mpuOyrky. Takuii BiICOTOK
YUCTOro NpUOYTKY CNPSIMOBYEThCS Ha BUILIATY AUBIACHIIB i 32 3aKOHOJJaBCTBOM
Ioptyranii. 3axoHomaBcTBOo I'penii nepenbauae chopsMyBaHHS Ha BUILIATY
JUBIICH/IIB HE MEHII SIK 35 BiZICOTKIB BiJl YUCTOTO MPUOYTKY.

BracHe Taki miaxoau MpOMOHYBAIOCS 3aKPIMUTH 1 Ha 3aKOHO1aBYOMY PiBHI
B YKpaiHi, ajie mporo3uilii He 3peatizoBaHi. [IpoTe came Taki migxoau cBiquumm 6
Ipo TOBary IO MIHOPHTapHOTO akKIioOHepa, ake caMe Ccyma BKIIAIiB
MIHOPUTApHUX aKLIOHEpIB pa3oM 3 BKIAJAOM MaXOPUTAPHUX, JO3BOJIIIA
chopmyBaTu craryTHHH KariTan AT sik MaifHOBY OCHOBY HOTO TOCIIOIapIOBaHHSL.
Sk y BiTOMOMY MpPHCTIB’T «3 MUPY O HUTII.», 00 HAa 3MICT 1HIIOTO - «KOMIHKa
TPUBHIO Oepexe», ICTOTHO BIUTMHYJIHU 1HQIISIIHHI TPOIECH.

Amnaui3z HopM crateii 26, 27 3akony «IIpo TOB...» mpo npaBo Ha AUBiACHIN
VYaCHUKIB BIIMOBITHMX TOBAapHUCTB JO3BOJSIE TPOBECTH IEBHY Iapajenb y
TpaBoBAX miaxogax 3 AT. BignosigHo m0 HOpM cT. 26 3aKkOoHY BHIUIATa
JMBIICH/IB 3[IHCHIOEThCS 32 PaxXyHOK YHCTOTO MPHUOYTKY TOBApHCTBA 0COOAM,
SIKi 6YJ'II/I YJaCHUKaMH TOBAPHCTBA HA JCHb MPHAHATTS PIICHHS] TIPO BHILIATY
JWBiIEH/IB, IPONOPLIHHO 10 po3Mipy IXHiX yacTok. [IpaBo Ha TUBiNEHIM, TAKUM
YUHOM, 3a1ekUTh (K 1 B AT) Bix: 1) HasiBHOCTI uucTOrO MpUOYTKY; Ta 2) pillleHHs
3arajbHUX 300piB TOBAapUCTBA MPO CHPSMYBAaHHSA LHOTO NPUOYTKY Ha BHUILIATY
IUBiNEHIIB. IMIIepaTMBHO BCTAHOBJCHI BHUMAJKH OOMEXKEHHS Ha BHILIATY
muBinenniB TOB yu T/IB (ct. 27 3akoHy).
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YpaxoByrouH, 10 Y HOBOMY 3aKOHI BiJICYTHE HOHSTTS KBOPYMY 3arajibHUX
300piB, JMIIE 3aKpilUIEHO HNOPANOK HpuilHATTA pimeHHs (cT. 34 3axony «IIpo
TOB...»), To nmpobnema 6e31UBiAEHAHOCTI MOXe criTkatu 1 yyacHukiB TOB Ta
T/JB. Hopmamu cr. 34 3akoHy iMIEpaTUBHO BCTAHOBJIEHO IEPENiK IMTaHb,
pILICHHS 3 SKUX MPUUMAETHCS 3aralbHUMH 300paMH TPhOMa YBEPTSIMHU TOJIOCIB
abo oxHoctaiiHo. Cepel LMX NHTaHb HEMAa€ MUTAHHS HPO PO3IMOJIT YHUCTOTO
NMpUOYTKY TOBAapHCTBA Ta TPUHHATTS pIlIEHHS MpO BHIUIATY AuBimeHmiB. Lli
MMUTAHHS BiJJHECEHI 0 KOMIETeHIii 3aranbHux 300piB (. 12 4. 2 cT. 30 3akony
«IIpo TOB.»). [lnss TpUHAHATTS BIAMOBIAHUX PIllICHb JOCTATHBO OUIBIIOCTI
roJIoCiB yyacHHUKIB. TOMy y4aCHHKH, IO HE «B OUIBIIOCTI» MOXKYTh MOTIOBHUTH
KJac «0e3uBiIeHIHIX». AJDKe 3aKOH HE MPOIOHYE JKOIHMX MEXaHI3MiB BIUTUBY
MIHOPHTAPHUX YYaCHHUKIB y pa3i HENMPUHUHATTS PIIICHHS 3aralibHUMH 300paMu
(TOOTO MaXKOPUTAPHUMHU YUYACHUKAMH) PO BUILIATY JAMBIICHIIB.

1. [lpo axyionepni mosapucmea: 3axon Yrpainu 6io 17.09.2008. Enexmponnuii pe
cype. Pescum docmyny: hittp://zakon.rada.gov.ua/laws/show/514-17

2. Ilpo mosapucmea 3 06MmedceH0 ma 000AMKOBO 8iONOBIOANLHICIIIO: 3AKOH
VYrpainu 6i0 06.02.2018. Enexmpounnuui pecypc. Peacum docmyny: http://zakon.
rada.gov.ua/laws/show/2275-19

3. Piwenns Konemumyyiinoeo Cydy Ykpainu 6io 30.11.2010. y cnpasi 3a koncmuny
yiHumM nooauHam 54 HapoOHnux oenymamieé YKpainu ujodo eionogionocmi Kowu-
cmumyyii' Yepainu (koncmumyyitinocmi) nonosicens cmameti 14, 24, 64, nynkmis 7-13
po3diny VII «Ilpukinyesi nonoscennsy 3axony Yrpainu «Ilpo [epowcasnuil 6100xcem
Vipainu na 2010 pixy. Cnpasa Ne 1-47/2010. Enexmponnuii pecypc. Peoicum
Ooocmyny: http://zakon.rada.gov.ua/laws/show/v022p710-10
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Tlopsiok peaizaliii mepeBaxHOTo MpaBa Ha NpUAGaHHs YacTKH (il YaCTHHH)...

Apumosuny Y.B.

kaHOudam ropudu4yHuUX Hayk, doueHm Kaghedpu
yueinbHo2o npaea ma npouecy JIbeiecbKk020
HayioHanbHo20 yHieepcumemy iMmeHi leaHa ®paHka

NOPAQOK PEANI3ALII NEPEBAXHOIO
NMPABA HA MPUABAHHA YACTKM (i
YACTUHU Y CTATYTHOMY KANITAJI

TOBAPUCTBA 3 OBMEXEHOIO
BIAMNOBIAANBHICTIO

IIpuitnarra 3akony Ykpainu Bin 6 mororo 2018 p. «IIpo ToBapuctsa 3
OOMEXEHOI0 Ta JOAATKOBOIO BiAINIOBIAJBHICTIO» 3alpOBAJMIO OHOBICHUI
HiAXig 10 MOpSAKy peanizalii y4acHUKOM TOBAapUCTBa 3 OOMEXEHOIO BiAIo-
BiJJAJIPHICTIO TIEPEBAKHOTO IpaBa Ha NpUAOAHHA YacTKH (YaCTHMHU YacTKH)
IHILIOTO YYacHUKA TOBapHUCTBA, 10 IPOJAETHCS TPETilt 0COOi.

Ilepiu 3a Bee, cnif 3ayBaXkuTH, 1o a03. 2 4. 2 ¢T. 147 IuBiIBHOrO KOJIEKCY
VYkpaiHu, Ky CTaHOM Ha ChOTOJIHI BUKJIIOUEHO Y 3B 53Ky 3 HAOpaHHAM YHUHHOCTI
BKa3aHUM 3aKOHOM, IependayaB 3arajbHe IPaBUIO, BIINOBIIHO 10 SKOTO
YYaCHUKH TOBAapUCTBA KOPUCTYBAIUCH MEPEBAKHUM IIPABOM KyHiBJi dacTkH (i
YaCTUHM) y4YacHHUKA NPOTMOPIIHAHO 10 pPO3MipiB cBOIX dYacTok. [lpu mpomy
3aKOHOJaBelb He MU(EepeHIi0BaB BUITQAKH, KOJH CBOIM IEPEBOKHUM HPaBOM
CKOPHCTaBCS OJMH YydYacHMK abo  Binpasy jaekigbka [1]. OueBupHOIO €
HEIOUUIbHICT il TNPHHIUIY MPOMOPIIHHOCTI Yy BHNAAKy peaizaril
MepeBaXHOTO MpaBa Jiniie ogHuM ydacuukoM TOB. Ieit 3akoH01aBUHMiT HEAOMIK
ycyHenuit gactuoto 2 cr. 20 3akony Ykpainu «IIpo ToBapHcTBa 3 0OMEKEHOIO
Ta JOJATKOBOIO BIANOBINAJBHICTIO», fKa MOIMIMPWIA BIAMOBITHE IPABUIIO
BUKIIOYHO HA Ty CHTYAIil0, KOJH CBOIM MEpPEeBaXHUM IPABOM BHUPIIIWIN
CKOPHCTATHCH Bifipa3y AEKiTbKa YYaCHHKIB TOBAPHCTBA: «.. .BOHH NPHIOABAIOTH
YacTKy (YaCTHHY YacTKH) HPOIMOPUIHHO IO PO3Mipy HaJeXHUX IM YacTOK Y
CTaTYTHOMY KalliTajli ToBapucTBa» [2]. SIKIIIO 5k epeBaXkHe MPABO peaizye JInIe
OJIMH yYaCHUK TOBapUCTBA, TO BiH MOXE NMPUAOATH BCIO YACTKY (YaCTUHY YaCTKH )
IHILIOTO y4aCHMKA TOBapHCTBA, 110 IPOMOHYETHCI O MPOJaXKy, 0e3 30epesKeHHs
IIPOTIOPILIH.

3 METOI0 OTPUMaHH MepeBaXHOTO Npasa ydacHukiB TOB oco0a, sika Mae
HaMip mOpojaTé cBolo yacTKy (ii uyacTHMHy), NMOBHMHHA MOBIJOMHMTH iHIIHX
YUYaCHHUKIB Tpo cBii Hamip. Taka Bumora BurmiauBaia sk 3 ad3. 2 4. 2 ct. 147 [IK
VYkpainu, Tak i3 4. 3 ¢1. 53 3akony Ykpainu «IIpo rocrmogapceki ToBapuctsay [3],
SKa TEeX BTPAaTHIAa YMHHICTH Yy 3B’SI3KY 3 NPUHHATTAM CIHELiaJbHOTO 3aKOoHY.
OpHak >KOJeH 3 IUX akTiB He mependadaB Hi GpopMH MOBIJOMIICHHS, aHi Horo
3micty. [To3utuBHOIO HOBeNoO 3akoHy Ykpainu «IIpo ToBapucTBa
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3 OOMEXEHOI0 Ta J0AAaTKOBOIO BiANOBIJAIBHICTIO» € 3aKpilUIEHHS HMHChMOBOI
(¢opMu 111 BIIIOBIAHOTO IMOBIIOMIIEHHS, @ TAKOX HEPEiKy HOro yMOB: «IIpo
I[iHy Ta PO3Mip YacTKH, IO BIAUYKY€ThCS, 1HII YMOBH TaKOTo Opojaxy (4. 3 cT.
20) [2]». Bpanmum TakoX BHIA€THCS TIOJIOKEHHS 3aKOHY, K€ BCTaHOBHIIO
MUCHbMOBY (opMy 3yCTpIYHOIO MOBIJOMIIEHHS YyYacHHMKa IIPO HaMip CKOpH-
CTaTHCS CBOIM IEPEBAXKHUM IIPABOM, aJKE IONEPE/IHI aKTH LIbOrO IMHUTAHHA HE
perynroBanu (4. 3 ct. 20). {1t Takoro noBigoMIIeHHs BCTaHOBJIeHUH 30-1eHHUN
CTPOK, 1110 € OJIM3bKUM J0 MiCSYHOTO CTPOKY, IKUii OyB 3akpinnenui B cT. 147 LK
VYkpainu.

BonHouac, HeTOCKOHANIOI BUIAETHCSI HOPMa 3aKoHy, SKa mependavae, o
y BUNAJAKY SIKIIO YKOJEH 3 YYaCHHKIB TOBapHCTBa IPOTATOM I[OTO CTPOKY HE
MIOBiJIOMUB NMUCBMOBO yYacHHKA, KW MpoJae YacTKy (YacTHHY YacTKH), PO
HaMip CKOPHUCTATUCS CBOIM IEPEeBaKHUM IIPABOM, TO BBAXKAETHCS, LIO TaKHH
YYacHUK TOBAapHCTBa HAJaB CBOIO 3roxy Ha 31 JeHb 3 1OaTh OTpUMAaHHS
MOBIJOMJICHHS, 1 Taka yacTKa (4acTHHA YaCTKH) MOXKe OyTH BiuyXeHa TpeTiit
0ocobi Ha yMmoBax, sKi Oyiau TOBIJOMJICHI YydYaCHHKaM TOBapucTBa [2].
Henockonanicte Takoro (GopMymioBaHHS IOJISITaE B TOMY, IO, 33 3araJbHAM
npaBwioM, ydacHukd TOB He NMOBHMHHI HaJaBaTH 3rOJy Ha MPOJAX YaCTKU
IHIIIAM YYaCHUKOM, aJiKe IIPaBo 11 MpoJaxy € 0e3yMOBHUM. BOHHM JHIIIe MOXYTh
MPeTeHAyBaTH Ha 11 MpuA0aHHS MEPEeBaXHO Mepei] TpeTiMH ocobamu. 3roja
yuacHukiB TOB Ha Bifluy)KCHHS YacTKU OJHHM 3 HUX MOXE€ BUMAaraTuch JIUIIEC B
TOMY BHUIAJKY, SKIIO Take 0OMeXeHHs BHeceHe 1o cratyTy TOB ogHocTaiiHuM
pilIEHHSIM 3aralbHUX 300piB YYaCHMKIB, y SKUX B3SJIM y4acThb BCi YUaCHUKHU
ToBapuctBa (4. 2 cr. 21 3akony Ykpainu «IIpo ToBapucTBa 3 OOMEXEHOIO Ta
JIOJIATKOBOIO BiJINOBiAAIBHICTION [2]).

ITeBHi 3ayBaxKeHHS BUKIMKAE TakoX 4. 4 cT. 20 3akony. Tak, BiANOBiAHO 10
abzany | «JKIIO y4acHMK TOBAapUCTBA, SKUH Mae HaMip MPOAATH CBOIO YACTKY
(vacTUHY 4acTKH) TpeTiit 0co0i, OTPUMAB Bijl IHIIOTO y4aCHUKA IHCbMOBY 3asIBY
PO HaMip CKOPUCTATUCS CBOIM NIEPEBaXKHUM IIPABOM, TaKi ydaCHUKU 30008’ s13aHi
HPOTATOM OJJHOTO MicCAIsS YKIIACTH JOTOBIp KyMiBIi-PoJa- Ky MPOIIOHOBAHOI 0
MPOJaXy 4YacTKU (4acTHHU 4acTku)» [2]. AG3amamu 2 i 3 4. 4 cr. 20 3akoHy
nependaueHi pi3Hi MPaBOBi HACHIIAKY yXUJIEHHS KOXKHOI 13 CTOPIH Bifl yKJIaJeHHS
TaKoro A0roBopy. Tak, y pasi yXWICHHsS NpPOAABLS BiJ YKJIAAEHHS IOTOBOPY
KYMIBIi-MIPOAaXy MOKYIEb Ma€ MpPaBO 3BEPHYTHCS JO CyAY i3 MO30BOM MpO
BU3HAHHS JOTOBOPY KYIIBIi-IpOoJaXy 4YacTku (11 YacTHMHHM) YKJIaIeHUM Ha
3aIPOIIOHOBAHUX MPOMABIEM yMOBaX. BomHouac, y pasi yXHICHHS ITOKYII Bij
YKIIaZIeHHS JOTOBOPY KYMIBIIi-IPOAaXy MPOJaBellb Ma€ IIPaBO peaizyBaTH CBOIO
gactky (ii dacTMHy) TpeTii ocoOi Ha paHille NOBIAOMJICHHX YYaCHUKAM
ToBapucTBa yMoBax [2]. IIpn mpomy 3akoH He BH3HA4a€e OJHUX TapaHTIiil i
HPOAABLS y BHMAJKY, SKIIO B TPETIX OCIO MPOTATOM MiCSLs, SIKHUI BiIBOAUTHCS
Oe3nocepeTHbO Ha YKIIAJICHHS TOTOBOPY, OOCTaBHHH 3MIHWJIMCH HACTLIBKH, IIO
BOHU BiJIMOBWJIUCH BiJl IPUIOAHHS YaCTKH, CIPABEIJIMBO PO3PAaXOBYIOUH Ha Te,
mo ii npuadaB yyacHUK TOBAapUCTBA.

194



Tlopsiok peaizaliii mepeBaxHOro Mpapa Ha MpHAGaHHs JacTKH (il YacTHHH)...

IlizcyMoBYyIO4YH HaBeCHe, BApTO 3pOOUTH BUCHOBOK, IO 3aKoH YKpaiHU
«IIpo ToBapucTBa 3 0OMEKEHOIO Ta JOJATKOBOIO BiAMOBIIATBHICTION 3aIPOBA B
HU3KY MO3MTHBHUX 3MiH B MOPSIKY peati3alil yJacHHKOM TOBapHCTBa 3
00MEXEHOIO BiJIOBIANBHICTIO MEPEBAXKHOIO IIpaBa Ha NpunOaHHA yacTky (i1
YACTUHM), IO MPOIMOHYETHCS IHIIUM YYACHHKOM IO MPOAaXy TPETiM ocobam.
BoaHouac, okpemi HEIONIKH BiANOBIIHOT HOPMH 3YMOBIIOKOTH HEOOXIIHICTH
BUKJIACTH 11 B HOBIM pe/akilii, 30Kpema:

1) 4. 3 cr. 20: «Y9acHUK TOBapHCTBA, KU Mae HaMip MPOIATH CBOIO
4yacTKy (4aCTHHY YacTKH) TpeTid 0co0i, 3000B’s13aHUI MHUCHMOBO TOBIIOMHUTH
PO II¢ IHIIMX YYaCHUKIB TOBApUCTBA Ta MOIHPOPMYBATH IPO LiHY Ta PO3MIp
YacTKH, L0 BIAYYXKYETHCS, IHINI YMOBH TaKOro MpoJaxy. SIKIIO JKOAeH 3
YYaCHHKIB TOBapUCTBa MPOTAroM 30 IHIB 3 JaTH OTPUMAHHS MMOBIJIOMIICHHS PO
HaMip y4acHHKa IPOJATH YaCTKy (YaCTHHY YacTKH) He IMOBIIOMHB IHCHMOBO
YYacHHUKA, KM MpoAae 4YacTKy (YacTHHY YacTKH), PO HaMip CKOPHCTATHUCS
CBOIM TepeBaXHHM IIPaBOM, TaKa 4YacTKa (YacTHHA YacTKH) Moke OyTH
BilUy’)K€Ha TpeTid 0co0i Ha yMmoBaX, fKi OyiaM TOBIIOMIICHI y4YacHHUKaM
TOBApUCTBAY.

2) a63. 2 4. 4 c1. 20: «Y pa3i yxwieHHs OJHI€] i3 CTOPIH Bif yKIaJCHHI
JIOrOBOPY KYIIBJIi-NIPOAAXY iHIIA CTOPOHA Ma€ INPaBO 3BEPHYTUCS 10 Cydy i3
[I030BOM IIPO BU3HAHHA JAOTOBOpPY KyHiBIi-mpojaxy dvacTku (ii dvacTuHM)
YKIIaICHAM Ha 3aIPOMOHOBAHUX POIABIIEM YMOBAX».

1. Husinbhuii kooexc Yrpainu 6i0 16 ciuns 2003 p. // Bidomocmi Bepxosnoi Paou
Vrpainu. - 2003. - NeNe 40-44. - cm. 356.

2. Bakon Vkpainu 6i0 6 momoeo 2018 p. «IIpo mosapucmea 3 obmedicenoio ma 0o-
0amko6010 8ionogioansricmioy // Bioomocmi Bepxoenoi Paou Vkpainu. - 2018. - Ne
13. - cm. 69.

3. Baxon Ykpainu 6io 19 sepecus 1991 p. «Ilpo 2ocnodapcvki mosapucmeay //Bidomocmi
Bepxoenoi Paou Yxpainu. - 1991. - Ne 49. - cm. 682.
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